


In State v. Wood, 648 P. 24 71 (Utah 1982) the defendant was

convicted ¢f first degree murder and sentenced to death. The
defendant,jan indigent, sought the appointment of a psychiatrist
to establiéh his theory of defense (ie: innocence). The Court
had already appointed a psychiatrist to aid his defense counsel
in exploriﬁg the defense of insanity which ultimately was not
presented ét trial. The Court held that the defendant was
entitled to the appointment of his own expert to assist him.
Particulariy, where that expert's testimony may be relevant to
establishing mitigating circumstances at sentencing such as, (1)
the fact the murder was committed while the defendant was under
the influence of extreme mental or emotional disturbance, or (2)
the fact of the defendant's inability to conform his conduct to
the law because he was substantially impaired by mental disease,
intoxicatidn, or the use of drugs.

In summary, constitutional considerations mandate the
appointment of experts where there is a reasonable likelihood
that he will materially assist in the preparation of a defense.
Particularly, where the expert's testimony may have a bearing on
the ultimate question of guilt or innocence, or the degree of

culpability. Bush v. McCollum, supra.; Hoback v. Alabama,

607 F. 2d 680 (5 CA 1979);
Normally, the Court would appoint an impartial expert, as
opposed to a particular expert who is sought after by a

defendant. However,a particular expert should be appointed when

there is a specific showing of why no other expert can perform

the task as well, or as adequately. The Appellant sought the
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appointmen& of a particular expert, and made the requisite
showing of?why it was necessary to appoint Dr. Lerner.

In a ﬁotion heard September 6, 1983, months before the
Appellant's conviction, the Appellant moved the Court to appoint
Dr. Steven?Lerner, a nationally recognized expert on the drug
PCP, to aséist the Appellant in the preparation of, and
presentatidn of, his defense of voluntary intoxication by
ingestion 6f the drug PCP. (Vol. 1, p. 52-53, 79; Vol. 9, p.
1454—1484)1 The Appellant informed the Court that Dr. Lerner has
a doctoratq in clinical psychology and specializes in forensic
toxicologyA The Appellant presented the Court with Dr. Lerner's
comprehensive curriculum vitae consisting of twenty-four pages.
(See Appendix)

The cqrriculum vitae reflected that he has been qualified as
an expert tjo testify to the medical effects of ingesting the drug
PCP upon human body in the States of Arizona, California, Hawaii,
Nevada, anq Pennsylvania. It further revealed he has taught and
given instruction on this subject matter to the United States Air
Force, thejunited States Navy, the California Narcotics Officers
Association, the Louisiana District Attorneys Association, the
United Statés Drug Enforcement Administration, the California
District Aﬁtorneys Association, the California Police Chiefs
Associatién; the Los Angeles Police Department, the Douglas
County, Nefada Sheriff's Office, the Los Angeles County District
Attorney's pffice, the Honolulu Police Department, the Santa
Clara Distﬁict Attorney's Office, the San Bernardino County
District Aﬁtorney's Office, the Santa Rosa District Attorney's

Office, thé Santa Cruz County District Attorney's Office, the
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Almeda County District Attorney's Office, the Marin County
District Aﬁtorney's Office, the Orange County District Attorney's
Office, the Honolulu Prosecuting Attorney's Office, and the
Prosecutor's School of the California District Attorneys
Associatioﬁ; and at numerous public defender and criminal defense
attorney séminars.

The Court was apprised that aside from being recognized as
an expert by the criminal justice community that the news media
recognized;his expertise. He has been a technical advisor to the
CBS televiSion show "60 Minutes" on at least two occasions for
segments déaling with the drug PCP. He has appeared on the NBC
television:show, "The Today Show" to discuss the horrors of the
use of PCP;

The Cdurt denied the request, and asked counsel to find a
local expert. Two months later, counsel again moved for the
appointment of Dr. Lerner. Counsel set forth what efforts had
been made to find a local expert. Counsel related that he had
contacted, .at the Court's suggestion, the court psychiatric
screening program. From there he had been referred to the
University lof Miami Department of Pharmacology; however, they
would render no assistance because of a policy of non-involvement
in court cases. They did refer counsel to Dr. Kenneth Lassiter.

Dr. Lassiter is the head of a private company that performs
testing for pharmacitical companies of drugs manufactured for
human consumption. He related that because the drug PCP is not
manufactured for human consumption that his laboratory had no

data or studies on its effects on the human body. He in turn
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referred counsel to the University of Miami Department of
Psychiatry.

Dr. Beit Goldstein, the chairman of the Department of
Psychiatryg referred counsel to Dr. Ronald Ersay, who specializes
in the effécts of drugs and alcohol abuse upon human behavior.
Dr. Ersay related that while he has experience with many
controlled substances, he was unfamiliar with the medical effects
of the drug PCP upon human behavior. Dr. Ersay said he was not
aware of aﬁyone in South Florida who was an expert in PCP's
effects on}human behavior.

Counsel again turned to the National Association of Criminal
Defense Lawyers which maintains a data bank of experts in various
fields. The Association again informed counsel that Dr. Lerner
was the only expert they were aware of who specializes in the

effects of this particular drug.

Nonetheless, the Court refused to appoint Dr. Lerner

holding that, notwithstanding his expertise in forensic

toxicology, that his testimony concerning the ability to form

a specific intent would not be admissible, nor would his

testimony be admissible at the capital sentencing phase. (Vol. 9.

p. 1501)

The Court's ruling was in error for three reasons. First,
the courtsghave long held that a person with toxicological
training oﬁ experience in the field of toxicology is qualified to
testify asjan expert to the effects of ingested substances upon

human behavior. (see citations Point I} The Florida Evidence

Code, Section 90.703, specifically provides an expert may render

an opinion on an ultimate issue to be decided by the jury, such
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as the Appéllant's ability to form a specific intent. Secondly,
the Appellant presented a particularized and specific showing of
why he needed the services of Dr. Lerner. There was simply no
other expert in South Florida that possessed his expertise in the
effects of?the drug PCP on human behavior. Lastly, the Court
erred in rﬁling Dr. Lerner's testimony would not be admissible

at the capital sentencing phase. Florida Statute,

921.141(6)(b)&(f) provides that evidence establishing;

the capital felony was committed while the defendant was under
the influeﬁce of extreme mental or emotional disturbance, or that
the capacity of the defendant to appreciate the criminality of
his conduct or to conform his conduct to the requirements of law
was substantially impaired is admissible, Dr. Lerner's testimony
would have dealt with, or addressed both of these statutory
mitigating circumstances.

The law is clear that the jury may consider non-statutory or
non-enumerated mitigating circumstances. Dr. Lerner's proposed
testimony éoncerning the effects of the drug PCP upon human
behavior wduld fall under the broad umbrella of being, related to
the Appellént's character, or a circumstance of the incident.

Because the Court erred in refusing to appoint an expert who
could give unique testimony relative to the Appellant's defense
of voluntafy intoxication, this cause should be remanded for a
new trial with instructions directing that Dr. Lerner be

appointed as an expert.
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POINT III

THE COURT ERRED IN
IMPOSING THE DEATH PENALTY

In reﬁiewing a death sentence, this Court must first
determine éhat the jury and ultimately the Jjudge acted with
procedured;regularity. Then, this Court must compare the case
under review will all past capital cases to determine whether or

not the punishment is too great. Profitt v. Florida, 428 U.S. 242

(1976); Adams v. State, 412 So. 24 850 (Fla. 1982) The Appellant

challenges that his death sentence does not withstand procedural
scrutiny, and is disportionate.

In imposing the death penalty, the Court found four (4)
aggravating circumstances applied: (1) Appellant under sentence
of imprisonment, to wit: on parole, (2) Appellant previously
convicted of a felony involving the use of violence to some
person, (3{ the homocide was especially heinous, atrocious or
cruel, and (4) the homocide was committed in a cold, calculated
and premeditated manner. The Court found that no statutory
mitigating circumstances existed, but that one non-statutory
mitigating circumstance existed. The Appellant challenges that
the Court was in error in finding that the homocide was
especially ‘henious, atrocious, or cruel; in finding the homocide
was cold, calculated, and premeditated, and finding that the
statutory mitigating circumstance, that the Appellant's capacity
to appreciate the criminality of his acts and to conform his
conduct to the requirements of law as substantially impaired, did

not exist.
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The l@w is clear that to be considered heinous, atrocious,
or cruel, the homocide must be accompanied by such additional
acts as to set the homocide apart from the norm of homocide.
The homocide must be a consciousless or pitiless crime which is

unnecessarily torturous to the victim. State v. Dixon, 283 So.

2d 1 (Fla. 1973). Tedder v. State, 322 So. 2d 908 (Fla. 1975;

Lewis v. State, 398 So. 2d 432 (Fla. 1981) In the case sub
judice, wiﬂhin split seconds of encountering the victim, the
Appellant éhot the victim. The victim died of a single shotgun
would inflicted from only two feet away. The medical examiner
testified ﬂhe victim would have died within 3-5 minutes, would have
been stoppéd dead in his tracks, and would have been rendered
immediately unconscious upon being shot. (Vol. 5 p. 879-884) The
shooting odcurred the instant the victim opened his door, such
that the victim had no time to reflect on, or agonize over what
was going to happen to him. The victim was‘ not expecting any
violence td occur, such that he had any concern or worry that he
might be killed.

The law is clear that a quick, sudden death caused by
gunshot wounds is not sufficient for a finding of heinous,

atrocious, or cruel. In the recent decision of Jackson v. State,

451 So.2d.§58 (Fla. 1984) the victim was shot in the back, put
in the trunk of car while still alive, wrapped in plastic bags,
and then sHot again while still alive. This Court in reversing
the finding of heinous, atrocious, and cruel_noted that the

victim was;rendered unconscious within moments after being shot

for the first time, and thereafter was incapable of suffering to

41



the extent contemplated by this aggravating circumstance.

In Ra@lerson v. State, 420 S. 24 567 (Fla. 1982) this Court
reversed tﬂe trial court's finding that the homocide was heinous,
atrocious dr cruel. The victim was a police officer who was shot
during his;attempt to abort an armed robbery in progress.
Raulerson's co-defendant shot the officer in the chest causing
him to cry%out. Raulerson then encountered the wounded victim
and shot him five more times.

In Tedder v. State, supra this Court reversed the trial

court's finding of heinousness. Tedder fired a shot at his
mother-in-law. She and her daughter, Tedder's wife, fled inside
the house. Tedder followed them inside and sho£ his mother-in-
law. She was left dying in the hallway and he prohibited his
wife, the wvictim's daughter from rendering aid.

In Lewis v. State, supra, this Court in reversing the trial

court's finding of heinousness held, ". .. a murder by shooting,
when it is jordinary in the sense that it is not set apart from
the norm of premeditated murders, is as a matter of law not
heinous, atrocious, or cruel." The victim and Lewis had an
ongoing dispute over money, with each having threatened the
other's life. Lewis went to the victim's house and shot him
through a window as he lay watching television. The victim died
instantly Qf gunshot wounds without having time to reflect on his
fate. |

In Leﬁis v. State, 377 So. 2d 640 (Fla. 1980) the victim and

Lewis had been friends for years. However, their relationship
deterioated because of a dispute over money. After months of

accusations back and forth, Lewis drove to the victim's house and
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encountered him outside his house. After talking for a few
minutes, Léwis shot the victim several times, and continued to
shoot him as he attempted to flee. This Court found this was not

the especially heinous type of killing the Legislature had

envisioned when it enacted this category.

In finding the homocide cold, calculating, and premeditated
the Court found the Appellant killed an unknown, innocent person
by shooting him at point blank range after injecting himself in a
dispute between the victim, and Carr and Folsom. This
aggravatind circumstance has been construed as being applicable
to those mﬁrders characterized as executions or contract murders.

McCray v. State, 416 So. 2d 804 (Fla. 1982); Jent v. State,

408 So. 24 1024 (Fla. 1981); Combs v. State, 403 So. 2d 418 (Fla.
1981) |

In the case sub judice, the victim had no prior contact or
problems with the Appellant. The victim was immediately and
instantly killed upon coming into contact with the Appellant. The
Prosecution witnesses agree the killing occurred within minutes
of their coming into contact with the Appellant, and within
minutes of his obtaining the shotgun. The prosecution witnesses
agree the Appellant was acting strange or "high" prior to the
shooting. One prosecution witness, Carr, testified the Appellant
said he waé going to kill the victim, while the other prosecution
witness, Fdlsom, testified the Appellant made no mention of
planning to kill the victim, but rather said he was going to talk
to the Victim.

If the prosecution's witnesses, Carr and Folsom, are to be
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believed, ﬁhey did not solicit or encourage the Appellant to
intercede in their dispute with the victim, or seek his
assistance for purposes of vengence. Thus it cannot be concluded
that the kﬂlling was a "contract" murder. To come within this
category, it must be concluded that the killing would come within

this Court's definition of an execution.

In Cannady v. State, 427 So. 2d 723 (Fla. 1983), the
defendant robbed a motel and kidnapped the clerk. He drove the
clerk to a wooded area and shot him five times. This Court found
the killing was not cold, calculated and premeditated.

In McCray v. State, supra, this Court found the killing did

not fall within this category. The defendant and his co-
conspiratoﬁs went to the victim's place of business, a gun shop.
They inspedted some guns and left. They returned to the rear of
the store and burglarized the victim's van stealing some guns.
They left again. The defendant left his co-conspirators stating
he didn't want to leave empty-handed. The defendant returned to
the rear of the store, approached the victim and a companion. He
yelled, "this is for you, motherfucker,"” and shot the victim
three times.

In Waéhington v. State, 432 So. 24 44 (Fla. 1983), the

defendant and his companions went to a neighborhood tire store to
sell stolen guns. An off-duty deputy sheriff was at the store.
The deputy hsked one of Washington's companions for
identification. The deputy's attention distracted, Washington
got off the car, approached the deputy, drew a pistol, and

ordered the?deputy to "freeze". Washington reached for the
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deputy's guﬁ. As he did, the deputy moved and Washington shot
him four times. This Court held the killing did not fall within
this category.

Based on the aforementioned cases, the killing cannot be
characterized as an execution. Thus, because the killing was not
a contract;killing, nor an execution, the finding of cold and
calculated is erroneous.

The Cdurt erred in not finding that the statutory mitigating
circumstanée, that the Appellant's capacity to appreciate the
criminality of his conduct or to conform his conduct to the
requirements of law was substantially impaired, did not exist.

Dr. Robert K. Berntson, a court appointed clinical
psychologiSt, testified that based upon the totality of his
findings the Appellant's ability to appreciate the criminality of
his conduc§ or to conform his conduct to the requirements of léw
was substantially impaired. (Vol. 7, p. 1316) Dr. Berntson's
testimony was unrebutted and uncontradicted. His testimony
establisheé this statutory mitigating circumstance as a matter of
law. |

The Appellant would challenge that his death sentence is
disportionate to other death sentences which have been approved
and disappfoved by this Court. The following cases have been

reversed by this Court: Drake v. State, 441 So. 2d 1079 (Fla.

1983), victim found with her hands tied and stabbed eight times;

Herzog v. étate, 439 So. 24 1372 (Fla. 1983), victim forced to

take pillsq beaten, suffocated, and eventually strangled with a

telephone wire; McKennon v. State, 403 So. 2d 389 (Fla. 1981),

victim killed by having her head beaten against the wall and
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floor, strangled, throat slit, ten ribs broken and finally

stabbed tofdeath; Neary v. State, 384 So. 24 881 (Fla. 1980);

Richardsonjv. State, 437 So. 24 1091 (Fla. 1983); Washington v.

State, supra; Webb v. State, supra; Cannady v. State, supra;

Chabers v. State, 339 So. 2d 204 (Fla. 1976); Swan v. State, 322

So. 2d 485 (Fla. 1975); Phippen v. State, 389 So. 24 991 (Fla.

1980); Welty v. State, 402 So. 2d 1159 (Fla. 1981);

Brown v. Sﬂate, 367 So. 2d 616 (Fla. 1979); Norris v. State, 429

So. 2d 688;(F1a. 1983)

In conclusion, the Court improperly considered two
aggravating circumstances and ignored a statutory mitigating
circumstance. With these errors corrected, the Court has for its
consideration two aggravating circumstances and two mitigating
circumstances. The Appellant would pray this Court therefore
find that the aggravating circumstances do not outweigh the
mitigating;circumstances, and impose a sentence of life. 1In the
alternative should the Court reject the aforementioned prayer of
relief, the Appellant would pray this Court remand this cause for
resentenciﬁg directing the Court to review its sentence predicted
upon the existence of two aggravating circumstances and two

mitigating circumstances.

CONCLUSION

The Appellant would pray as to Points I and II that his case
be remanded for a new trial. As to Point III, the Appellant
would pray the Court impose a life sentence, or in the

alternative remand his case for resentencing.
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