


considered in deciding whether the death penalty is appropriate.
In denying appellant's request for a special jury instruction,
the Court stated that he believed that the standard instructions
already contained this instruction (R 3026). The instruction
given by the trial court was:

Now, you may consider, if established

by the evidence, any aspect of the de-

fendant's character or record in any other

circumstances of the offense (R 3233)
Appellant's claim that error occurred because a further instruction
was not given, is meritless.

(c) Appellant's request for a jury instruction that the
process of recommending a sentence is not merely a tallying of
aggravating and mitigating circumstances was made because he felt
that the standard instruction was not clear on that point. The
trial court disagreed, and gave the following standard instruction.

Now, if one or more aggravating cir-
cumstances are established, you should
consider all the evidence tending to
establish one or more mitigating cir-
cumstances and give that evidence such
weight as you feel it should receive
in reaching your conclusion as to the
sentence that should be imposed.

(R 3234).

Appellant cites Bodison v. State, 8 F.L.W. 505 (Fla.

1983), and White v. State, 403 So.2d 331 (Fla. 1981), to support

his request for an instruction. Neither of these cases provide
appellant any arguable issue. In Bodison, this Court held that
the issue was unobjected to below and thus barred from appellate
review. In White, this Court states:

We do not believe, however, that this

factor alone outweighs the enormity of
the aggravating facts, especially in
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light of the defendant's full cooperation
in the robberies and complete acquiescence
in the cold blooded systematic murder or
attempted murder of eight individuals.

We hold, therefore, that the trial judge
impose the death sentence consistently
with Tedder. At page 340,

Thus, White was a jury override, and this Court had to apply

the Tedder v. State, 322 So.2d 908 (Fla. 1975) standard. Ap-

pellant's claim on this ground is without merit.

(d) Appellant requested that the judge provide a
special instruction that one factual circumstance cannot be
used to support two aggravating factors (R 3015). The Court
stated:

THE COURT: The question is whether or

not an additional instruction is relevant

or merited (R 3017).
The court then invited appellant to give one instance in which
the state's evidence could be doubled in that manner. Appellant
was unable to cite a single fact which could be used to support

two aggravating circumstances (R 3019). The Court properly
declined to give an irrelevant instruction.

(e) As a special jury instruction, appellant requested
that the trial court instruct that the death penalty is warranted
only with the most serious of murders. The Florida statute pro-
vides the structure within which the adVisory.Verdict to the jury
and ultimate sentencing by the judge, precludes the death penalty
except in the most serious of cases. The United States Supreme

Court in Proffit v. Florida, 428 U.S. 242 (1976) so held. Ap-

pellant is asking this Court to instruct on an area that is already
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covered by operation of the statute.

(f) Appellant cites Hill v. State, 422 So.2d 816

(Fla. 1982), for the theory that the trial court must instruct
the jury that they cannot consider the murder cold, calculating
and premeditated unless appellant possessed the intent to kill
when he stopped to pick up the two victim hitchhikers (R 2990).
Such an instruction would be error if it had been given here
since it is clear that the appellant possessed the intent to
kill his victim very early, but whether or not he possessed
the intent when he picked them up is not clear. The surviving
girl testified that appellant said he was going to slit her
throat in any event (R 1801l). This statement was made prior
to appellant's shooting of Lynn Elliott. Whether defendant
possessed the intent even earlier, is not relevant. The trial
court did not err in refusing this instruction.
(g) Appellant's claim in (g) is substantially the same
as the one made in (a) supra. Therefore the state relies on
the response to (a) in answering the claim under this subsection.
(h) Under this subsection appellant charges that certain
adjectives found in the standard jury instructions on mitigating
circumstances require appellant to meet an enhanced burden of
proof. This Court has previously found this claim meritless.

In Johnson v. State, 438 So.2d 774 (Fla. 1983), stating:

The list of mitigating circumstances set

out in § 921.141(6), Fla.Stats. (198l),
contains modifying terms such as ‘'extreme,'
'significant,' 'relative,' and 'substantial.'
Johnson claims that these modifiers have

the effect of improperly instructing the
jury to disregard all mitigating evidence
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if the threshhold defined by the limiting
words is not met. As this Court has pre-
‘viously commented, the statutory miti-
gating circumstances,

When coupled with the jury's ability

to consider other elements in miti-
gation, provide a defendant in Florida
with every opportunity to prove his or
her entitlement to a sentence less than
death.

Peek v. State, 395 So.2d 492, 497 (Fla.)
cert.denied, 451 U.S. 964, 101 S.Ct.
2036, 68 L.Ed.2d 342 (1981). At page 779.

(1) Appellant next claims that it was error for the
Court to fail to preclude the argument by the state that con-
temporaneous convictions qualify as aggravating circumstances.
This issue is clearly non-meritorious since the state never
argued that contemporaneous convictions would apply as an
aggravating circumstance, and the Court never instructed the
jury thereon.

(j) and (k) Appellant's last two subsections alleged
insufficient evidence that support an aggravating circumstance,
and thus allege error in giving the instruction thereon. The
state will rely upon Point XVII of this brief to demonstrate
fully that there was sufficient evidence both to prove the
existence of the aggravating circumstances, and to warrant an

instruction thereon.
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POINT XV

THE TRIAL COURT DID NOT ERR IN DENYING APPELLANT'S
MOTION FOR MISTRIAL BASED UPON CONDUCT OF A JUROR.

During the trial, an epileptic juror had a slight attack.
The record reflects the following outburst:

JUROR NUMBER 11l: Goddam him. Goddam
him. (laughing)

The jury was immediately taken out of the courtroom and
the effected juror was given medical attention. Appellant made a
motion for mistrial stating that the juror's remarks reflected
adversly upon his interest.

The motion for mistrial was addressed to the sound dis-

cretion of the trial court. Evers v. State, 280 So.2d 30 (Fla.

3rd DCA 1973). This Court has held that the device of mistrial
is to be used only in cases of absolute necessity where further

expense of time and effort would be futile. Ferguson v. State,

supra. Clearly, no mistrial was mandated. The trial court gave
the following curative instruction:

THE COURT:...Ladies and gentlemen, any
outbursts Mr. Brown may have made or
may not have made - I did not hear -
but I want to state to you, as I have
stated to you from the very beginning,
this case must be tried solely on the
evidence and on the law and nothing
else (R 2865).

This ruling and instruction clearly was not error.

[a] trial court has a duty to insure that
the defendant receives a fair and im-
partial trial and that jurors are ten-
tative to the evidence presented. The
conduct of jurors is a responsibility of
the court and the court is allowed dis-
cretion in dealing with any problems that
arise. Orosz v. State, 389 So.2d 1199,
at 1200 TFIa. Ist DCA 1980).
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Whitehead v. State, 446 So.2d 194 (Fla. 4th DCA 1984); Doyle v.

. State, So.2d , (Fla. 1984) (9 F.L.W. 453).

POINT XVI

THE TRIAL COURT PROPERLY SUSTAINED THE STATE'S OBJECTION

TO DEFENSE COUNSEL'S INCORRECT STATEMENT OF LAW DURING

CLOSING ARGUMENT.

During his closing argument in the penalty phase, de-
fense counsel stated that if the jury had returned its guilty
verdict on a felony murder theory, some of the aggravating factors
do not apply (R 3222). The state objected to this comment as
being an incorrect statement of the law. The Court agreed. Ap-
pellant is free to comment on the law and evidence in closing
argument, but he is not permitted to state the law incorrectly.

To allow a lawyer's misstatement of law will cause jury

‘ confusion or will tend to influence the jury to disregard the in-

struction on the law given by the trial court. In United States

v. Trujillo, 714 F.2d 102 (llth Cir. 1983), the Eleventh Circuit

stated:

In arguing the law to the jury, counsel
was confined to principles that will
later be incorporated and charged to the
jury...appellant's jury nullification
argument would have encouraged the jury
to ignore the court's instruction and
apply the law at their caprice. At page
106.

Appellant was arguing that certain aggravating circumstances could
not apply to appellant. He could legitimately comment that there

was no evidence to support the application of these circumstances,
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but to make the pronouncement that some were inapplicable was
a misstatement of the law. The Court did not err in sustaining

the state's objection to this improper comment.

POINT XVII

THE SENTENCING OF DEATH IMPOSED UPON APPELLANT AT
THE TRIAL BELOW IS APPROPRIATELY GIVEN.

Appellant argues in six separate issues that the death
penalty was inappropriately given. These include Issues IX, XIIIV,
XV, XVI, XVII, and XVIII. Appellee addresses all these issues
separately but in a consolidated manner in one issue.

(A) Whether the trial court erred in finding that the
capital felony was committed to avoid or prevent a lawful arrest?

Appellant contends that the trial court erred in finding
this aggravating circumstance since the victim was not a police

officer. Riley v. State, 366 So.2d 19 (Fla. 1979), cited by

appellant, specifically found that this circumstance can apply
to a non-police officer witness if there is clear proof that the
murder was to avoid arrest.

The evidence is clearly strong enough to meet the Riley
standard. The victim had been tightly bound to avoid the chance
that she might escape and inform the police. When the victim
got loose and ran out of the house, appellant ran after her, even-
tually catching her, and dragged her back to a spot near the house
where he, execution style, shot her twice in the head. The victim

had been sexually battered and it is clear that if she had lived,
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appellant was subject to criminal prosecution on that ground.
Appellant exhibited the intent to kill the victims

long before he actually shot Lynn Elliott (R 1801). Again we see

the appellant acknowledging that the victims could press charges

against him for the many sex crimes he committed. When the

police surrounded the house, the appellant told the surviving

victim to be quiet because she was going to die, if he did.

In Vaught v. State, 410 So.2d 147 (Fla. 1982), this

Court upheld the factor of avoiding arrest when the evidence
indicated the victim was murdered execution style. Further, in

Elledge v. State, 408 So.2d 1021 (Fla. 1982), this Court upheld

the circumstance upon evidence that appellant was afraid that the
victim would provide testimony against him concerning the rape.

In Welty v. State, 402 So.2d 1159 (Fla. 1981), the circumstance

was found to apply when appellant had murdered the only witness

to his burglaryofa dwelling. See also Hitchcock v. State, 413

So.2d 741 (Fla. 1982) (where a victim of rape was eliminated).

Clearly, if appellant had let Lynn Elliott run free,
she would have gone straight to law enforcement authorities to
report the rape and also to help her friend who was still under
appellant's control. Appellant could not let this happen, and
the execution style murder points only to witness elimination.

(B) Whether the murder was committed in an especially
henious, atrocious and cruel manner?

State v. Dixon, 283 So.2d 1, (Fla. 1973), provides the

definition for a finding that the murder was committed in an
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especially henious, atrocious or cruel manner.

It is our interpretation that henious
means extremely wicked or shockingly
evil; that atrocious means outragiously
wicked and vile; and, that cruel means de-
signed to inflect a high degree of pain
with utter indifference to, or even
enjoyment of, the suffering of others.
What is intended to be included are

those capital crimes of the actual
commission of a capital felony was
accompanied by such additional acts as to
set the crime apart from the normal
capital felonies - the consciousless or
pitiless crime which is unnecessarily
torcherous to the victim. At page 9.

The facts herein clearly support the aggravating cir-
cumstances. The victim was kidnapped and thereafter tightly

bound and gagged. See Knight v. State, 338 So.2d 201 (Fla. 1976),

(the victim was kidnapped and held for ransom ). After the
victim arrived at appellant's home she was sexually assaulted.

(See Alford v. State, supra, wherein sexual assault of the victim

was evidenced of the suffering endured before death.)

A case very similar to the instant case 1is Lucas v.
State, 376 So.2d 1149 (Fla. 1979). 1In Lucas, as in the case at
bar, the victim and assailant struggled. The victim was dragged
some distance and thereafter shot to death. The medical ex-
aminer testified that the victim had several injuries attributable

to dragging and falling. Additionally, there was some standard

evidence that the victim was told that she would be killed anyway

which obviously caused mental anguish (R 1801).
(C) In Point XV of appellant's initial brief, appellant

maintains that if any of the aggravating circumstances are found

to be infirm, he is entitled to a new sentencing hearing. In this,
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appellant is mistaken. The trial court found that no mitigating
circumstances are present, thus if there are any aggravating cir-
cumstances the penalty may still be found to be valid. See

Elledge v. State, 346 So.2d 998 (Fla. 1977); White v. State,

403 So.2d 331 (Fla. 1981).

(D) Whether the trial court erred in finding that the
murder was committed in cold calculated and premeditated manner
without any pretence of moral or legal justification?

This Court in Herring v. State, 446 So.2d 1049 (Fla.

1984), stated:

We have previously stated that this
aggravating circumstance is not to

be utilized in every premeditated
murder prosecution. Rather, this
aggravating circumstance applies in
those murders which are characterized
as execution or contract murders or
witness elimination murders. At page
1057.

This Court further explains that witness elimination is proof of
a heightened premeditation which is a necessary finding for im-
position of this aggravating circumstance. Thus, where an execu-
tion killing is shown, this circumstance is appropriate. See

O'Callaghan v. State, supra.

The necessary heightened premeditation is present here.
Defendant told the surviving victim:
If I wasn't quiet, he'd slice my throat,
and it didn't matter to him cause he'd
do it anyway. (R 1801)
There was actually heightened premeditation in two forms. The

first is the fact that the witness to the rape was eliminated

execution style, and secondly, the fact that appellant told one
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of the victims that he was going to kill her "anyway.'" The cir-

' cumstance was properly found.
(E) Whether the trial court erred in failing to find
the mitigating circumstance of no significant prior history of
criminal activity.

As to what is significant criminal activity,
an average man can easily look at a defen-
dant's record, lay traffic offenses on the
one hand and armed robberies on the other,
and determine which represents a significant
prior criminal history. Also, the less
criminal activity on the defendant's re-
cord, the more consideration should be
afforded this mitigating circumstance.

State v. Dixon, supra, at page 9.

The state demonstrated that appellant had earlier been
convicted of a serious felony while armed. The facts of that crime

were summarized by the state attorney as follows:
' The defendant observed a very attractive
female going to a doctor's clinic in Vero
Beach; that the defendant went into her
car, hid in the backseat; that he was
armed with a .357 Magnum; that he had a
police scanner with him and he also had
a pair of handcuffs.

That when the victim returned after going
to the doctor, at the doctor's clinic,
she approached her car, saw him crouched
in the backseat, saw an officer close by,
and went to the officer and advised him
that someone was in the backseat of her
car, whereupon the officer went to the
car and told the defendant, Gore, to come
out of the car and subsequently arrested
him at that particular time.

The judgment and sentence for this crime can be found at pages 795
through 798 in the record on appeal. It was clearly not error for

the trial court to conclude that this serious conviction negated
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the mitigating circumstance of no significant prior history of
. criminal activity.

(F) Whether it was error for the trial court to find
that the capacity of the defendant to appreciate the criminality
of his acts, was not impaired.

Appellant here claims that he was precluded from present-
ing relevant evidence which would have demonstrated his lack of
capacity to appreciate the criminality of his acts. Specifically,
he alleges that the evidence concerning the existence of a bottle
of liquor, and pain pills, in the master bedroom of Gore's home,
should have been admitted. The Court stated:

THE COURT: In the Court's opinion pills
that were prescribed to the grandmother
found in the bedroom of the house and
the bottle of vodka that was found in the
‘ bedroom of the house, unless you can show
that it is material and relevant to the
case, in the Court's opinion it's just
not admissible.

MR. LONG: Well, as I have explained to
the Court, it is evidence that David Gore
was under the influence of drugs and
alcohol on that date.

THE COURT: Well, I think you're just
going far beyond. If you're going to
have some evidence that he actually took
the pills and some evidence that he
actually drank the vodka and some evi-
dence that he was under the influence,
than that's something else; but just

to toss out something so that the jury
can pick up pieces here and there, I
think that's improper.

Appellant was free to place witnesses on the stand that
could say that he had been drinking and acting strangly. The
ruling was appropriate because there is nothing, including finger-

. prints, to link the alcohol or pills to the defendant.
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In fact, to the contrary, there was evidence of appellant's
ability to understand his surroundings and his rights when Miranda
warnings were given and responses thereto were received. Clearly
there was no error in the trial court's failure to find this miti-
gating circumstance.

SUMMARY

There was clearly sufficient evidence upon which the trial
judge could make the findings concerning the aggravating circum-
stances found. Likewise, there was no substantial evidence to
prove that the mitigating circumstances were demonstrated. The

trial court did not err in imposing the death penalty upon appellant.
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CONCLUSION

. For the above and foregoing reasons, appellee, the
State of Florida, respectfully requests that this Honorable Court
affirm the judgment and sentence of death imposed upon appellant.
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