


7. Section 922.10, Florida Statute, is per se cruel and
unusual punishment in violation of the Eighth and Fourteenth
Amendments of the United States Constitution and Article I,
Section 17 of the Florida constitution.

8. The Florida Murder Statute, Section 782.04 and 921.141
are unconstitutional as applied in that Florida adheres to the
Felony-Murder Doctrine which allows premeditation be established
through proof of an underlying felony. In the absence of
adequate notice as to whether or not the accused is required to
defend against either the felony-murder or premeditated murder,
the statute is unconstitutional in violation of the Fifth,
Sioxth, Eighth and Fourteenth Amendments of the United States
Constitution and Article I, Sections 2 and 9 of the Florida
Constitution; and further undermines the court holdings in

Lockett v Ohio and Bell v Dhio, supra.

9. Section 782.04 and 921.141 of the Florida Statutes are
uncenstitutional in that the death penalty may be imposed under
the theory of felony-murder without finding that the Defendant
intentionally caused the death of the victim. This lack of the
requirement of a criminal mens rea vioclates the basic
fairness concepts contained in the due process clause of the
Fifth and Fourteenth Amendments of the United States
Constitution. Whether a death results in the course of a felony
giving rise to the Felony-Murder Doctrine turns on fortuitous
events that do not distinguish the intent or culpability of the
accused. Furthermore, the statutory scheme as applied allows a
verdict of guilty in the imposition of the death sentence without

distinquishing on what theory the jury based its verdict.
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Consequently, said statutory sections are unconstitutional and
contrary to the holdings in Coker v Georgia, 433 U.S. 584, 97
S.Ct. 2861, 53 L.Ed.2nd 982 (18%77>; Furman v Georgia, supra,

Lockett v Ohioc, supra, Bell v Ohio, supra. In Lockett

v Ohio, supra, the Appellant argued that the Eighth Amendment

of the United States Constitution barred the death penalty in
cases where there was not a finding that the accused possessed a
purpose to cause the death of the victim. Justice White, in a
concurring opinion, stated that "...the conclusion is unavoidable
that the infliction of death upon those who had no intention to
bring about the victim is not only grossly out of proportion to
the severity of the crime but also fails to significantly
contribute to acceptable or, indeed, any perceptible goals of
punishment...". In light of the above, the Florida Death Statute
is violative of due process in that an accused in Florida can be
sentenced to death two separate ways under the said Death Penalty
Statute without the requirement that he possessed the criminal
intent and purpose to take the life of another person.

10. Section 782.04, 775.082 and 921.141, Florida Statutes,
provide for the arbitrary and capricious imposition of the death
sentence because Florida BAppellate Courts have no Knowledge of
the standards applied at the trial court level. Although the
Florida Supreme Court reviews all cases in which the death
sentence has been imposed, the Court does not review the records
of the cases where the life sentence has been imposed.
Accordingly, the Supreme Court has no rational basis for the
comparison of various aggravating and mitigating circumstances as

set forth in the Florida Statutes. In the absence of a
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meaningful review of the cases which resulted in life sentences,
the Florida Supreme Court lacks the ability to enter into a
rational, reasoned comparison of cases so as to create a valid
standard pertaining to the imposition of the death sentence.
Consequently, the Supreme Court decisions are inconsistent in
their review and unconstitutional as applied thereby violating

the strict review requirements of Proffit v Florida, 428 U.S.

242, 96 S.Ct. 2690, 49 L.Ed.2d 913 (1976); Gregg v Georgia,

428 U.8. 153 (1976>. 1In sum, there is no way for the Florida
Courts to establish a standard for death as they have no
knowledge of the standards being employed at the trial court
level for life sentences.

Appellant maintains that the trial court erred by denying
his Motion To Dismiss The Indictment and/or declare the Florida
Death Statute unconstitutional for the legal arguments expressed

above.
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POINT TWENTY THREE

IT WAS ERROR FOR THE LOWER COURT TO FAIL TO GRANT
A MISTRIAL UPON THE MISCONDUCT OF ONE OF THE
JURORS WHICH WAS BROUGHT TO THE COURT’S ATTENTION
IN TIMELY AND PROPER FASHION.

During the course of the closing statement of the defendant
the counsel for the defendant was abruptly interrupted by a
juror. The following occurred as defense counsel presented his

closing argument to the court:

"...(Mr Phillips-defense counsel) Recall, if you
will, when Dr. Rodgers testified. Dr. Rodgers
testified that he waited some eighteen hours
before performing his autopsy. What was the
reason?

JUROR NO. 11: Goddamn him. Goddamn him.
(Laughing).

MR PHILLIPS; Your Honor, we’ve got a problem
here.

ALTERNATE JUROR NO. 2: He’ll be all right.

MR STONE; May we approach the bench, please?
(The following bench conference was held:)

THE COURT: He’s the one that has epilepsy....
MR. PHILLIPS: 1’3 like to make the record clear.
As I was making my closing argument, I heard that
juror say on two or three occasions during the
course of whatever he was in, him saying,
"Goddamn you. Goddamn you. Goddamn you."

MR STONE: I didn’t hear that.

...MR PHILLIPS I’m going to move for a mistrial.

..MR LONG: We think it’s a prejudice to the rest
of the jurors.

..THE COURT; Gentlemen, the motion for mistrial
is going to be denied. We have the
alternates....”(RI'397-R—1398—-R1+399).

P LR T

The Court immediately denied the motion for mistrial
without assessing the impact of any prejudice. The failure of the
Court to instruct the jury or to assess the prejudice warrants a
reversal. This situation constituted a unique circumstance for
which minimal due process required an instruction. The problem

was not a lack of jurors as the Court seemed to indicate but
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rather the prejudicial assessment of one juror casting aspersions
and obscenities upon Appellant’s counsel. The Court should have
granted a mistrial in the instant case as the mlsconduct was of
such a character that it affected the impartiality of the jury
and prevented the exercise of reason and judgment on the part of
the jury. Snyder v Massachusetts, 291 U.S. 97, 78 L.Ed. 67,

54 S.Ct. 330 (1958)>; Malloy v Hogan, 378 U.S. 1, 12 L.Ed.

67,, 54 S.Ct. 1489 (1964); Duncan v Louisiana, 391 U.S. 145,

20 L.Ed. 2d 1412, 88 S.Ct. 1444 (1968); Glatstein v Grund, 51
N.W.2d 162 91952); Phillips v State, 59 N.W.2d 598 (1953).

This partricular juror, by virtue of his conduct, expressed
his opinion and prejudice during the course of the trial. What
is so egregious about this expression of prejudice is the fact
that such conduct occured in the presence of the whole jury
during the guilt-innocence phase of the trial. This juror in
actuality revealed his antagonism toward the defendant. In
Re Davis, 83 A.2d 590 (1951). Further, even if the Court had
instructed the juror, this particular outburst could not have
been cured by the instruction of the trial judge to disregard
the incident. McKahan v Baltimore & O, R. Co., 72 A.251
(190%). This juror’s actions, in essence, constituted a
prejudgment of the case and a clear expression of guilt before
having heard the closing argument of Appellant and before having
entertained the Court’s instructions. This constitutes
justification for reversal of the conviction. People v Brown,
132 Cal.Rptr. 217 (1976).

In Rolle v State, 9 FLW 90 (4DCA-1984) a juror
recognized a prosecution witness and made remarks about that

witness in the presence of other jurors. The Court in Rolle
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did conduct an evidentiary hearing on the issue .0f prabable

influence of the juror’s remarks. There was no evidentipgny
hearing conducted in the instant case. The record only reflects a
nmere denial of a mistrial.

In Russ v State, 95 So.2d 59 (Fla.1957), this Court

stated:

“...1f the statements by the juror are such that
they would probably influence the jury and the
evidence in the cause is conflicting the onus is
not on the accused to show he was prejudiced for
the law presumes he was..."Russ ¥

State, supra at pages 600,601)

In a very recent case, Doyle v State, 9 FLW 453
(Fla.1984) decided by this Court, a juror apparently, during a
court recess, after the State had presented its evidence, stated
"Good Luck, You’re going to need it ". The Court denied the
motion for a mistrial but the Court did give a curative
instruction to the jury. In the instant case no curative
instruction was given.
Thus, the failure of the Court to grant a mistrial constitutes
reversal error. At the minimum due process required that the
Court to inquire into the resultant prejudice from the actions of
the Juror and from his statements. A new trial is required
because the Appellant’s rights to a fair and impartial trial, to
due process and to equal protection as guaranteed by the Florida

and United States Constitutions were denied to him.
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POINT TWENTY FOUR
THE TRIAL COURT COMMITTED ERROR BY FAILING TO

REQUIRE THE STATE TO INDICATE IF THE STATE WAS
PROCEEDING UPON FELONY MURDER THEORY IN

CONTRAVENTION OF ENMUND V FLORIDA.

The Trial Court refused to direct the State to indicate if
the State was proceeding upon the theory of felony murder. As
previously indicated the defense theory presented at trial
indicated that the co-defendant, Waterfield, committed the
murder. In Enmund v Florida, 102 S.Ct. 3368 (1982), the
United States Supreme Court held that the Eighth and the
Fourteenth Amendments to the United States Constitution precludes
the imposition of the death penalty upon a defendant who did not
kill, attempt to kill or intend to kill the deceased. The
Enmund v Florida decision clearly emphasize that before the
ultimate sentence of death can be imposed the focus must be upon
the Appellant’s culpability not on the actions and/or intent of
his accomplices. 8Since the Appellant’s verdict form was denied,
requesting distinction as to felony murder, the Appellant and
this Court can not ascertain upon which basis the Appellant was
convicted. If the jurors believed he did not commit the killing
yet held him responsible for the murder because of his complicity
then Enmund would certainly apply in the instant matter.

This Court has specifically stated that a remand is now
required when it is necessary to determine whether the
defendant’s participation was such to justify the death penalty
for felony murder. Brumley v State, 9 FLW 239 (6//22/84) This
Court specifically stated:

“...We have already concluded that Appellant’s

conviction for first degree murder rests upon the
felony murder rule because the evidence was not
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sufficent to show that appellant joined in the
intent of Smith to kill Rogers. In Enmund v
Florida the United States Supreme Court held that
the Eighth Amendment does not permit imposition
of the death penalty on a person participating in
a felony during which a murder is committed but
who does not himself kill, attempt to kill,
intend that a killing take place, or intend or
contemplate that lethal force will be used. 458

U.S. at 797...."(Brupmbley v State,
supra at page 241).

In this case the Trial Court’s findings of fact do not,
because they cannot, distinguish as to whether or not the jury
predicated its findings upon actual participation or upon
felony-murder. Such distinction was requested by the Appellant
when he requested a specific verdict form and specific

instructions which were denied.

The complexity herein is that this Court and Appellant can
never ascertain upon what predicate the jurors returned the
verdict and consequently a new trial is warranted as there was
fundamental error created as Appellant’s constitutional rights
contained in the Fifth, Sixth, Eighth, and Fourteenth Amendments
of the United States Constitution and Articles I, Section 2, 9,

16 and 17 of the Florida Constitution were violated.

POINT TWENTY FIVE

IT WAS ERROR FOR THE LOWER COURT TO RESTRICT THE
APPELLANT’S VOIR DIRE AND EXAMINATION OF
WITNESSES RELATIVE TO THE INVOLVEMENT OF THE
CO-DEFENDANT.

The Lower Court allowed the State to introduce into
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evidence the clothing of the co-defendant, Waterfield. (R2463)
Further, the Lower Court allowed other testimony relative to his
actions in the case.

A crucial error in this trial was the Lower Court’s refusal
to allow the Appellant to voir dire the jury and to question the
officer as to the co-defendant’s actions in this case. This was
such a crucial error because the Appellant’s main defense was
that the co-defendant had committed the murder. During voir dire
the Appellant’s attorney posed the following inquiry to the
jurors:

*...Mr Long:...Has Mr. Stone convinced you by
what he said before I got up here that you can in
no way consider what the co-defendant did in the
incident that resulted in us being in court
today? Has he convinced you that you can’t
consider what Fred Waterfield did?

Mr. Stone: Your Honor, I’m going to object
because that’s not what I said and I think that’s
improper.(R1675 L12-18),

“...The Court:...Let’s proceed. Objection
sustained.(R1676 L12).

The court erred by restricting this voir dire. This is
especially true because the State first inquired as to Mr.
Waterfield. 1If Mr. Waterfield was involved in the shooting the
Appellant has a right to inquire into the juror’s attitudes
toward the co-defendant’s actions. The Court’s sustaining this
objection constituted an abuse of discretion and severely
hampered the Appellant’s right to secure a fair and impartial
jury. Poole v State, supra.

In the Supreme Court case of Morgan v State, 9 FLW 293
(Fla.198) the Court had refused to allow the Defendant to raise

certain defenses. This amounted to a denial of due process and
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warranted this Court remanded the cause for a new trial. In this
case also the preclusion and restriction of the voir dire and the
various gquestions interposed during the course of the trial
constituted a violation of Due Process.

As briefly mentioned previously the State elicited
testimony as to Waterfield in its’ case in chief. Buestions were
posed to the Mr. Nippes, the criminologist, as to Mr.
Waterfield’s trousers and his examination of them. (R2463 L3-7).
It then appears that the State, who objected to voir dire as to
Mr. Waterfield’s involvement, introduced testimony as to his
non-involvement. By precluding this crucial voir-dire inquiry the
Appellant was denied his right to a fair and impartial trial and
his right to due process and equal protections, guarantees

afforded by the United States and Florida Constitutions.

NT S1I
IT WAS ERROR FOR THE TRIAL COURT TO DENY A
MISTRIAL UPON APPELLANT’S MOTION RELATIVE TO
DETECTIVE KHEUN’S TESTIMONY IN CONTRAVENTION OF
THE COURT’S PRETRIAL ORDER.

The Lower Court’s pretrial order precluded any testimony
concerning a statement by the Appellant that he had a few things
to get off his chest. At trial and in violation of the Court’s
pretrial order Deputy Sheriff Kuehn stated during direct
examination by the State:

*...Mr. Midelis..."What did he say?
A. He said that he wanted to get something off

his chest, to make a statement, and then he
wanted to see a lawyer.
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Mr Phillips: Your Honor, I’ll object at this
point in time. May we approach the bench?..

.Mr. Long:Your Honor, the State Attorney
stipulated that all statements made by David Gore
at the carport were not admissible and this Court
entered such an order and "1 want to get this
stuff off my chest" or something off my chest
makes it appear like he’s going to confess to
something, and it’s highly damaging. The State
Attorney stipulated --.."(R2268 L11-25)

“...Mr. Long: Yes. We objected to the testimony,
your Honor, and we move for a mistrial. (R2277
L12-13).

®"...The Court: All right. The motion for mistrial
is denied...."(R2277 L14-15).

The violation of the pretrial order was extremely
prejudicial. The State had already concede and stipulated that
the statement was made after Appellant requested counsel. The
State had a duty to insure that the State’s witness not violate
that order. This was especially so crucial as the statement that
I want to get something off my chest which was precluded by the
Court, led to the jury’s drawing such impermissible inferences
which prejudiced the Appellant’s rights to a fair trial. This
severe violation of the Court’s order could not be rendered moot
nor could the prejudice be minimized by the Court’s instruction.
The very statement, that he wants to get something off his chest,
more than implies a confession.

Of course, those statements elicited during gqguestioning
after the Appellant expressed an uncertainty about continuing
interrogation are inadmissible. Menard v State, 8 FLW 2655
(4DCA-1983), Langton v. State, 9 FLW 639 (2DCA-1984). Since
the State had stipulated that no mention should be made about the
statement delineated above then there is no issue as to the

impropriety of this comment.In Trafficante v State, 92 So.2d

811 (Fla.1957), the Supreme Court prohibited any such comment,
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without regard to the character of the comment, or the motive or

intent with which it is made. If such a comment is subject to an
. interpretation which would bring it within the constitutional

prohibition, regardless of its susceptibility to a different

construction, it constjtutes reversible error. Trafficante

Vv State, supra.

A mistrial was warranted in this matter. The failure of
the Court to grant a mistrial for the violation of the pretrial
order constitued error. The Appellant’s rights to a fair and
impartial trial, his right to due process and his right to equal
protection afforded to him by the United States and by the
Florida Constitutions was abrogated. Here there was an absolute
legal necessity for the granting of a mistrial. Flowers v

. _State, 351 So0.2d 764 (3DCA-1977). The circumstances of this
. case supported a mistrial and the Court’s failure to grant the
same warrants a reversal of the conviction and the granting of a

new trial.
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CONCLUSION
For each reason or for any reason set forth herein Appellant

requests this Court enter order reversing the conviction and

directing that this Court award to Appellant a new trial.

. hard Saliba
Saliba & McDonough PA

2121 14th Avenue

Box 1690

Vero Beach, Florids 32960

3055676111
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33401-5295 thisl¥th day of November 1984.
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