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PRELIMINARY STATEMENT 

Cary M.  Lambr ix  r e l i e s  upon h i s  i n i t i a l  b r i e f  and t h e  

a u t h o r i t i e s  c i t e d  t h e r e i n  t o  r e p l y  t o  t h e  S t a t e ' s  a n s w e r  b r i e f  

excep t  f o r  t h e  fo l l owing  a d d i t i o n a l  arguments on I s s u e s  I ,  111, 

and I V .  

ISSUE - I 

ARGUMENT I N  REPLY TO THE STATE A N D  I N  
SUPPORT OF THE PROPOSITION THAT THE TRIAL 
COURT ERRED IN UTILIZING A JURY SELECTION 
PROCESS WHICH D E N I E D  THE DEFENDANT A TRIAL 
B Y  J U R Y  REPRESENTATIVE OF OF A CROSS 
SECTION OF THE COMMUNITY AND WHICH CREATED 
A JURY THAT WAS CONVICTION PRONE. 

I n  i t s  Answer  B r i e f  t h e  S t a t e  o f  F l o r i d a  r e s p o n d s  t o  

A p p e l l a n t  by s i m p l y  s t a t i n g  t h a t  " A p p e l l a n t ' s  a r g u m e n t s  a s  t o  

t h i s  i s s u e  have  been  r e j e c t e d  b e f o r e  and s h o u l d  be  r e j e c t e d  

aga in . "  The S t a t e  t h e n  c i t e s  1 5  c a s e s ,  f o u r  f r o m  t h e  U n i t e d  

S t a t e s  Supreme Court ,  f i v e  from f e d e r a l  c i r c u i t  c o u r t s ,  and s i x  

from t h e  F l o r i d a  Supreme Court .  

P e r h a p s  t h e  c a s e  c u r r e n t l y  c r e a t i n g  t h e  mos t  i n t e r e s t  i n  

l e g a l  c i r c l e s  i nvo lv ing  j u ry  s e l e c t i o n  i s  Wainwright -- v. W i t t  

U.S. [ 3 6  CrL 3116; 53 LW 4108; Case Number 83-1427; 

J a n u a r y  2 1 ,  19851. Even t hough  c i t e d  by t h e  S t a t e ,  t h i s  c a s e  

has  very  l i t t l e  bea r ing  on t h e  i s s u e  p resen ted .  I n  t h e  m a j o r i t y  

op in ion  by J u s t i c e  Rehn iqu i s t  t h e r e  i s  no mention whatsoever of 

t h e  " c o n v i c t i o n  p r o n e n e s s  i s s u e "  and t h e  " c r o s s  s e c t i o n  i s s u e "  

i s  o n l y  r e f e r r e d  t o  i n  f o o t n o t e  5. The t h r u s t  of  t h e  c a s e  i s  



p r i m a r i l y  o n l y  i n t e r p r e t i n g  t h e  f a m o u s  F o o t n o t e  2 1  o f  

Wither spoon. 

T h i s  c a s e  i s  f u r t h e r  d i s t i n g u i s h a b l e  f rom t h e  A p p e l l a n t ' s  

c a s e  i n  t h a t  " d e f e n s e  c o u n s e l  d i d  n o t  o b j e c t  o r  a t t e m p t  

r e h a b i l i t a t i o n "  a s  t h e  A p p e l l a n t  c o u n s e l  c l e a r l y  d i d  (R1493, 

1 5 7 7 ,  1 6 3 3 ,  a n d  1 7 4 6 ) .  J u s t i c e  S t e v e n s  i n  h i s  o p i n i o n  

c o n c e r n i n g  t h e  judgment  r e l i e s  s o l e l y  upon d e f e n s e  c o u n s e l ' s  

l a c k  of o b j e c t i o n  f o r  h i s  dec i s i on .  

Only i n  t h e  d i s s e n t i n g  op in ion  by J u s t i c e  Brennan ( j o i n e d  by 

J u s t i c e  Mar sha l l )  a r e  t h e  A p p e l l a n t ' s  arguments examined: 

Exc lus ion  o f  t h o s e  o p p o s e d  t o  c a p i t a l  
p u n i s h m e n t  ... k e e p s  an  i d e n t i f i a b l e  c l a s s  
of p e o p l e  o f f  t h e  j u r y  i n  c a p i t a l  c a s e s  
a n d  i s  l i k e l y  s y s t e m a t i c a l l y  t o  b i a s  
j u r i e s .  Such j u r i e s  a r e  more l i k e l y  t o  be 
hanging j u r i e s ,  t r i b u n a l s  more d i sposed  i n  
any g i v e n  c a s e  t o  impose  a  s e n t e n c e  of  
death . . .These  j u r i e s  w i l l  be  u n l i k e l y  t o  
r e p r e s e n t  a  f a i r  c r o s s  s e c t i o n  of  t h e  
community, and t h e i r  v e r d i c t s  w i l l  t h u s  be 
u n l i k e l y  t o  r e f l e c t  t h e  c o m m u n i t y ' s  
judgment  w h e t h e r  a  p a r t i c u l a r  d e f e n d a n t  
h a s  been  shown beyond a  r e a s o n a b l e  d o u b t  
t o  be  g u i l t y  and d e s e r v i n g  of  death...A 
j u r y  u n l i k e l y  t o  r e f l e c t  s u c h  communi ty  
v i e w s  i s  n o t  a  j u r y  t h a t  c o m p o r t s  w i t h  t h e  
S i x t h  Amendment. 

A p p r o x i m a t e l y  t h r e e  weeks  a f t e r  A p p e l l a n t  s u b m i t t e d  h i s  

i n i t i a l  b r i e f ,  t h e  F l o r i d a  Supreme C o u r t  o p i n i o n  of W i t t  -- - v. 

S t a t e ,  So. 2d ( F l a .  1985 )  [ l o  FLW 1 4 8 ,  Case  No. 66,626;  

March 4 ,  19851 was p u b l i s h e d .  I n  t h a t  o p i n i o n  t h e  C o u r t  

c o n s i d e r e d  and r e j e c t e d  G r i g s b y  -- v. Mabry, No. 83-2113 ( 8 t h  C i r .  

J a n u a r y  30 ,  1985 )  f o r  t h e  p u r p o s e  of  a  3.850 m o t i o n  i n d i c a t i n g  

t h a t  "an a l l e g e d  change of law emina t i ng  from an i n t e r m e d i a t e  



c o u r t  d o e s  n o t  c o n s t i t u t e  a  c h a n g e  w h i c h  m u s t  b e  g i v e n  

c o n s i d e r a t i o n  i n  a  3.850 p r o c e e d i n g s . "  T h i s  -- W i t t  c a s e  t h e n  

r e j e c t s  t h e  Grigsby d o c t r i n e  f o r  3.850 purpose on ly  and does n o t  

g e n e r a l l y  r e j e c t  t h e  concept .  

The S t a t e  r e l i e s  upon f i v e  o t h e r  F l o r i d a  Supreme C o u r t  

c a s e s :  C a r u t h e r  - v. S t a t e ,  - So. 2d ( F l a .  1985 )  [ l o  FLW 

114;  Case  No. 64 ,  114 ,  F e b r u a r y  7 ,  19851;  Cope land  - v. S t a t e ,  457 

So. 2d 1012 ( F l a .  1 9 8 4 ) ;  --- Downs - v. S t a t e ,  386 So. 2d 788 ( F l a .  

1980 ) ;  G a f f o r d  v. S t a t e ,  386 So. 2d 333 ( F l a .  1 9 8 0 ) ;  R i l e y  v. - 

S t a t e ,  366 So. 2d 19 (F la .  1978). The S t a t e  contends  t h a t  t h e s e  

c a s e s  c o n s t i t u t e  a  r e j e c t i o n  o f  t h e  A p p e l l a n t ' s  a r g u m e n t s .  

A p p e l l a n t  d i s a g r e e s .  A c l o s e  r e a d i n g  o f  t h e s e  c a s e s  w i l l  

d i s c l o s e  t h a t  w h i l e  t h e y  may i n v o l v e  a t  l e a s t  t h e  b a s i c  

components of t h e  " c ro s s  s e c t i o n  of t h e  community i s sues" ,  none 

of them s p e c i f i c a l l y  add re s s  t h e  o t h e r  Grigsby p r o p o s i t i o n ,  i.e. 

t h e  conv ic t ion-proneness  of such a  jury .  Of t h e  c i t e d  c a s e s  t h e  

on ly  one which approaches  t h e  i s s u e  of c o n v i c t i o n  proneness  i s  

Downs w i t h  i t s  c o n c e r n  f o r  " a n  i m p a r t i a l  t r i a l . "  W h i l e  ----- 
" i m p a r t i a l i t y "  i s  a  r e l a t e d  concep t ,  i t  does no t  f u l l y  encompass 

t h e  i s s u e  r a i s e d  and r e s o l v e d  by G r i g s b y  and a s s e r t e d  by t h e  

Appe l lan t  i n  h i s  i n i t i a l  b r i e f .  

I n  a d d i t i o n  t o  t h e  a b s e n c e  o f  a  d e f i n i t e  d e c i s i o n  on  

c o n v i c t i o n  p r o n e n e s s ,  t h e r e  i s  no i n d i c a t i o n  i n  t h e  c i t e d  

d e c i s i o n s  t h a t  t h e  F l o r i d a  Supreme C o u r t  h a s  a n a l y t h i c a l l y  

c o n s i d e r e d  t h e  r e s e a r c h ,  s t u d i e s  a n d  e v i d e n c e  w h i c h  w a s  

p r e s e n t e d  i n  and f o r m e d  t h e  b a s e s  f o r  t h e  G r i g s b y  d e c i s i o n .  



Appel lant  contends t h a t  such evidence provides  a  c l e a r  b a s i s  t o  

e s t a b l i s h  t h a t  t h e  p r o c e s s  u s e d  f o r  t h e  s e l e c t i o n  of t h e  

A p p e l l a n t ' s  j u r o r  c r e a t e d  a  j u r y  t h a t  was c o n v i c t i o n  p r o n e ,  

i n  v i o l a t i o n  of t h e  s i x t h  and f o u r t e e n t h  amendments of t h e  

F e d e r a l  c o n s t i t u t i o n  and r i g h t s  g u a r a n t e e d  by t h e  F l o r i d a  

C o n s t i t u t i o n .  

ISSUE I11 

ARGUMENT IN REPLY TO THE STATE A N D  IN 
SUPPORT OF THE PROPOSITION THAT THE TRIAL 
COURT ERRED I N  RESTRICTING THE DEFENDANT'S 
CROSS-EXAMINATION OF T H E  STATE'S K E Y  
WITNESS, FRANCIS SMITH, IN VIOLATION OF 
THE APPELLANT'S RIGHTS UNDER THE SIXTH AND 
FOURTEENTH AMENDMENTS OF THE UNITED STATES 
CONSTITUTION AND ARTICLE I ,  SECTION 16 OF 
THE FLORIDA CONSTITUTION. 

The S t a t e  of F l o r i d a  r a i s e s  t h r e e  a r g u m e n t s  a g a i n s t  t h e  

A p p e l l a n t  p r o p o s i t i o n :  (1)  t h e  e x i s t e n c e  of  a  s t a t e m e n t ;  ( 2 )  

t h e  need f o r  a  proper p r e d i c a t e  and founda t ion  f o r  impeachment; 

and ( 3 )  t h a t  any e r r o r  i n  r e s t r i c t i n g  t h e  e x a m i n a t i o n  of t h e  

w i t n e s s  harmless .  Appel lant  r e p l i e s  t o  each of t h e s e  arguments 

a s  fo l lows :  

THE EXISTENCE OF A STATEMENT - -  
A t  page 12 of i t s  b r i e f  t h e  S t a t e  of  F l o r i d a  " . . .submits  

t h a t  t h e r e  was no sworn  s t a t e m e n t  w i t h  wh ich  d e f e n s e  c o u n s e l  

c o u l d  have  impeached F r a n c i s  Smith."  The S t a t e  r e a c h e d  t h a t  

conc lus ion  based upon t h e  f a c t  t h a t  " t he re  i s  no sworn s t a t e m e n t  

of  F r a n c i s  S m i t h ' s  i n  t h e  r e c o r d  on a p p e a l  ..." and "no s u c h  

s t a t e m e n t  was in t roduced  a t  t r i a l . "  This  b l a t a n t  conc lus ion  by 

t h e  S t a t e  t h a t  a  s t a t e m e n t  d i d  n o t  e x i s t  i s  u n r e a s o n a b l e  i n  

l i g h t  of  t h e  r e p r e s e n t a t i o n s  t o  t h e  Cour t  made by d e f e n s e  

counsel  Robert  Jacobs: 



MR. JACOBS: Your Honor,  I would  r e f e r  t o  
a  s t a t e m e n t  by Miss S m i t h  u n d e r  o a t h  on 
F e b r u a r y  11, 1983  s u p p l i e d  by t h e  s t a t e  
a t t o r n e y .  (R-2319) 

MR. JACOBS: ... She gave a  sworn s t a t e m e n t  
u n d e r  o a t h  t o  t h e  H i l l s b o r o u g h  County  
S h e r i f f ' s  Depa r tmen t  ... (R-2320) 

MR. JACOBS: Your Honor,  f o r  t h e  r e c o r d  
s h e  i n d i c a t e d  i n  t h a t  s t a t e m e n t  t h a t  s h e  
was n o t  w i t h  Cary Lambr ix  f rom t h e  f i r s t  
t o  t h e  f i f t h  of February. She d i d  n o t  see 
him u n t i l  t h e  n i n t h  o f  F e b r u a r y  when h e  
p i c k e d  h e r  u p .  T h a t  g o e s  t o  h e r  
c r e d i b i l i t y ,  Judge. (R-2322) 

Judge S t a n l e y  acknowledged t h e  e x i s t e n c e  of t h e  s t a t e m e n t ,  

when he i n d i c a t e d :  

THE COURT:... a l l  t h a t  s t a t e m e n t  was about  
a i d i n g  and a b e t t i n g .  I mean now I h a v e  
r ead  t h e  f i l e . "  (R-2322) 

THE NEED FOR PROPER PREDICATE AND FOUNDATION FOR IMPEACHMENT --- - 
I t  i s  a  l o n g  s t a n d i n g  r u l e  t h a t  a  w i t n e s s  may be  impeached  

by e v i d e n c e  of p r i o r  d e c l a r a t i o n s  o r  s t a t e m e n t s  i n c o n s i s t e n t  

w i t h  o r  c o n t r a d i c t i n g  of t h e  w i t n e s s '  t e s t imony  a t  t h e  t r i a l .  

The f a c t  t h a t  t h e  w i t n e s s  h a s  p r e v i o u s l y  s t a t e d  f a c t s  

d i f f e r e n t l y  shows e i t h e r  a  f a i l u r e  of  memory o r  a  want  of  

i n t e g r i t y ,  e i t h e r  of which impa i r s  t h e  va lue  of t h e  tes t imony.  

The S t a t e  of  F l o r i d a  c o n t e n d s  t h a t  no p r o p e r  p r e d i c a t e  o r  

f o u n d a t i o n  was l a i d  by d e f e n s e  c o u n s e l  f o r  impeachment  of  



Franc i s  Smith by t h e  u se  of he r  p r i o r  i n c o n s i s t e n t  s t a t emen t s .  

The p r o s e c u t o r  a t  t r i a l  n e v e r  o b j e c t e d  t o  t h e  l a c k  of 

p r ed i ca t e .  The r eco rd  shows t h e  p rosecu tor  made f o u r  o b j e c t i o n s  

du r ing  t h e  defense  a t t e m p t  t o  impeach F ranc i s  Smith  based upon 

he r  p rev ious  s ta tement .  The f i r s t  ob j ec t i on :  

MR. McGRUTHER: O b j e c t i o n ,  Your Honor. 
May we approach t h e  bench? 

THE COURT: Sure ly .  ( R -  2319) 

MR. McGRUTHER: Judge ,  f i r s t  of a l l ,  I 
would l i k e  t o  make counsel  very  much aware 
of some th ing .  I d o n ' t  know i f  t h e  C o u r t  
i s  aware  o r  n o t  b u t  a t  t h e  t i m e  t h a t  Miss 
S m i t h  was a r r e s t e d ,  s h e  was a r r e s t e d  f o r  
a i d i n g  a  f u g i t i v e ,  Mr. Lambr ix ,  who had  
escaped from a  c o r r e c t i o n a l  i n s t i t u t i o n  a t  
t h a t  p o i n t .  He i s  g e t t i n g  d a n g e r o u s l y  
c l o s e  t o  some m a t e r i a l  and I ' m  a d v i s i n g  
t h e  C o u r t ,  I t h i n k  i t  i s  g o i n g  t o  have  t o  
be  h i s  burden.  I would o b j e c t  t o  h im 
t r y i n g  t o  i m p e a c h  b a s e d  o n  t h e  
tes t imony ... (R-2320) 

The p r o s e c u t o r ' s  f i r s t  o b j e c t i o n ,  t h u s  a p p e a r s  t o  be  b a s e d  

u p o n  h i s  c o n c e r n s  f o r  " some m a t e r i a l "  r e l a t i n g  t o  t h e  

A p p e l l a n t ' s  c r i m i n a l  r e c o r d  p o s s i b l y  b e i n g  d i s c l o s e d  t o  t h e  

ju ry .  The Court r u l e d :  

THE COURT: (To d e f e n s e  c o u n s e l )  You may 
ques t ion .  But what I ' m  say ing  i s  you know 
what doors  t h e r e  are .  ( R-2321) 

The p r o s e c u t o r ' s  s e c o n d  o b j e c t i o n  (R2321)  a n d  t h i r d  

o b j e c t i o n  (R2322) were based upon t h e  n e c e s s i t y  of admiss ion of 

t h e  w r i t t e n  s t a t e m e n t  i t s e l f  and no t  r e l a t e d  t o  a  p r e d i c a t e  of 

t ime ,  p l ace ,  o r  person. 

Af t e r  t h e  p r o f f e r e d  c ross -examina t ion  and defense  counse l ' s  



q u e s t i o n  t o  t h e  Judge "I can a sk  t h e  question...?" (R-23251, t h e  

Court r u l e d  a g a i n s t  t h e  p rosecu to r ' s  second and t h i r d  o b j e c t i o n  

by s t a t i n g  t h a t  defense  counsel  could  i nqu i r e :  

THE COURT: The q u e s t i o n  you asked and t h e  
one ques t i on .  You s t o p  t h e r e . . .  (R-2325) 

B e f o r e  d e f e n s e  c o u n s e l  c o u l d  a s k  h i s  "one q u e s t i o n " ,  t h e  

p rosecu tor  r a i s e d  h i s  f o u r t h  ob j ec t i on :  

MR. McGRUTHER: J u d g e ,  a t  t h i s  p o i n t  I 
would o b j e c t  t o  him even asking.  She s ays  
s h e  d o e s n ' t  r e c a l l  m a k i n g  s u c h  a  
s t a t e m e n t .  I f e e l  a l l  t h e  j u r y  c a n  do i s  
draw a n  i n f e r e n c e .  I f  he  wanted  t o  p u t  
t h e  s t a t e m e n t  i n t o  e v i d e n c e  I would be  
more t h a n  happy t o  do s o  and l e t  t h e  j u r y  
s e e  t h e  s t u f f  a b o u t  him b e i n g  i n  s t a t e  
p r i s o n .  But f o r  him t o  a s k  t h e  q u e s t i o n  
and h e r  t o  g i v e  a n  answer :  No, I d o n ' t  
r e c a l l  g i v i n g  a  s t a t e m e n t ,  i t  e s t a b l i s h e s  
nothing.  

Although t h e  e x a c t  n a t u r e  of t h e  p rosecu to r ' s  o b j e c t i o n  i s  

somewhat u n c l e a r  i t  a p p e a r s  t o  be  a  r e n e w a l  of  t h e  s econd  and 

t h i r d  o b j e c t i o n s  t h a t  t h e  s t a t e m e n t  i t s e l f  s h o u l d  be  a d m i t t e d  

and d o e s  n o t  r a i s e  a  p r e d i c a t e  p rob lem a s  t o  t i m e ,  p l a c e ,  o r  

person.  

The Court r u l e d :  

THE COURT: Whichever  way I go on i t ,  i t  
i s  g o i n g  t o  be  a p p e a l e d .  I ' l l  ' u s t  den  
t h e  s ta tement  and we w i l l  p r ~ e h r e d m p h a s i s  added) 

The C o u r t ' s  r u l i n g  t o "  . . . j  u s t  d e n y  t h e  s t a t e m e n t . . . "  

f o r e c l o s e d  any o t h e r  u s e  o r  e x p o s i t i o n  of i t  a s  r e l a t e d  t o  

c ross -examina t ion  by t h e  defense  a t t o rney .  

The p r o s e c u t o r s  f i r s t  o b j e c t i o n  r e l a t e d  t o  t h e  d e f e n s e  

a t t o r n e y  b e c o m i n g  " d a n g e r o u s l y  c l o s e ' '  t o  e x p o s i n g  t h e  



A p p e l l a n t ' s  c r i m i n a l  r e c o r d .  The s e c o n d ,  t h i r d  and  f o u r t h  

o b j e c t i o n s  a p p e a r  t o  d i r e c t l y  r e l a t e d  t o  t h e  n e c e s s i t y  o f  

a d m i t t i n g  t h e  s t a t e m e n t  i t s e l f  i n t o  e v i d e n c e .  The p r o s e c u t o r  

d i d  n o t  o b j e c t  t o  t h e  c ross -examina t ion  based upon t h e  f a i l u r e  

t o  l a y  a  p r o p e r  p r e d i c a t e ,  n o r  d i d  t h e  C o u r t  r u l e  on t h a t  

ground . 
The S t a t e ' s  c o n t e n t i o n  t h a t  t h e  "only way" t o  impeach would 

be  t h r o u g h  a  p r o p e r  p r e d i c a t e  and t h e  c a l l i n g  o f  a  t h i r d  p a r t y  

t o  t e s t i f y  t o  i n c o n s i s t e n c y ,  o v e r l o o k s  t h e  m o s t  b a s i c ,  

f u n d a m e n t a l ,  a n d  e f f e c t i v e  m e a n s  o f  i m p e a c h m e n t - - - t h e  

c o n s t i t u t i o n a l  r i g h t  of c ross -examina t ion .  

The myopia  o f  t h e  S t a t e ' s  p o s i t i o n  i s  f u r t h e r  r e f l e c t e d  i n  

t h e  f o u r  c a s e s  c i t e d ,  none of which a r e  on p o i n t .  

Bo th  B e n n e t t  - v. S t a t e ,  63  So. 842 ( F l a .  1 9 1 4 )  and C l i n t o n  - v. 

S t a t e ,  42 So. 312 ( F l a .  1907 )  a r e  c l e a r l y  d i s t i n g u i s h a b l e  f r o m  

t h e  p r e s e n t  c a s e  i n  t h a t  t h e y  i nvo lve  a  c o n v e r s a t i o n  between t h e  

w i t n e s s  and a  t h i r d  par ty-- -not  a  w r i t t e n  s t a t e m e n t  and n o t  t h e  

c ro s s - examina t i on  of t h e  key p r o s e c u t i o n  w i tne s s .  Appe l l an t ' s  

p r o p o s i t i o n  rests  upon t h e  r e s t r i c t i o n  of c ro s s - examina t i on  of 

t h e  k e y  w i t n e s s ,  wh ich  was n o t  a n  i s s u e  i n  t h e  B e n n e t t  and  

C l i n t o n  cases .  

H u t c h i n s o n  - v. S t a t e ,  397 So. 2d 1 0 0 1  1 s t  D C A ,  1981 )  

n o t  o n  p o i n t .  I t  d o e s  --- n o t  i n v o l v e  t h e  i s s u e  o f  c r o s s -  

examina t i on  of t h e  key p r o s e c u t i o n  wi tness .  To t h e  c o n t r a r y  it 

i n v o l v e s  t h e  a t t e m p t e d  impeachment  o f  a  d e f e n s e  - w i t n e s s  by a  

t h i r d  pa r t y .  From a  de fense  s t a n d p o i n t  t h e  i s s u e  of impeaching 



a  key p r o s e c t u t i o n  w i t n e s s  i s  obviously  much more c r i t i c a l .  

W h i t l e y  v. S t a t e ,  265 So. 2d 99 ( F l a .  3 r d  DCA 1972)  i s  - - 

v a s t l y  d i f f e r e n t  f rom t h e  A p p e l l a n t ' s  c a s e .  D e s c r i b i n g  t h e  

c i rcumstances ,  Judge Howell i n  t h e  op in ion  s t a t e d  a t  page 101: 

... The s t a t e m e n t  was  n o t  a  w r i t t e n  
one...but o n l y  t h e  d e f e n s e  i n v e s t i g a t o r ' s  
w r i t t e n  r eco rd ing  o r  memorandum of what 
he  u n d e r s t o o d  t h e  w i t n e s s  t o  have  t o l d  
him. Perhaps even more impor t an t ly  ... t h e  
t r a n s c r i p t  of t h e  r eco rd  be fo re  t h i s  Court 
shows t h a t  bo th  t h e  defendant  and t h e  j u r y  
had t h e  f u l l  b e n e f i t  of t h e  e s s e n t i a l  
c o n t e n t s  of such r eco rd ing  o r  memorandum, 
because t h e  i n v e s t i g a t o r  was pe rmi t t ed  t o  
t e s t i f y  ( t o  i t s  c o n t e n t s ) .  

S ince  t h e  p rosecu tor  never ob j ec t ed  t o  t h e  c ross -examina t ion  

of F r a n c i s  S m i t h  f o r  a  l a c k  of p r o p e r  p r e d i c a t e  and t h e  Judge  

n e v e r  r u l e d  on s u c h  a n  i s s u e ,  A p p e l l a n t  c o n t e n d s  t h a t  t h i s  i s  

n o t  a  r e a l  i s s u e  i n  t h i s  c a s e .  The " s t r a w  man" i s s u e  of  l a y i n g  

a  p r o p e r  p r e d i c a t e  i s  made e v e n  l e s s  p l a u s i b l e  by t h e  f o u r  

i n a p p l i c a b l e  c a s e s  c i t e d  by t h e  S t a t e .  Appe l la te  contends  t h e  

t r u e  i s s u e  i s  t h e  r i g h t  t o  c r o s s - e x a m i n a t i o n - - - t h e  r i g h t  t o  

c r o s s - e x a m i n e  a  k e y  w i t n e s s  o n  i n c o n s i s t e n t  s t a t e m e n t s .  

Appel lant  a s s e r t s  t h i s  r i g h t  was e f f e c t i v e l y  denied.  

HARMLESS ERROR 

F i n a l l y ,  t h e  S t a t e  contended t h a t  " i f  t h e  Court erred. . . that  

e r r o r  was c l e a r l y  harmless." The p o s i t i o n  i s  d i r e c t l y  c o n t r a r y  

t o  c a s e s  c i t e d  i n  A p p e l l a n t ' s  i n i t i a l  b r i e f .  C i t e d  c a s e l a w  

c l e a r l y  i n d i c a t e s  t h a t  t h e  o p p o r t u n i t y  f o r  f u l l  and c o m p l e t e  

c r o s s - e x a m i n a t i o n  of c r i t i c a l  w i t n e s s e s  i s  fundamental.  



ISSUE 

A R G U M E N T  I N  REPLY TO THE STATE A N D  I N  
SUPPORT OF THE PROPOSITION THAT THE TRIAL 
COURT ERRED I N  RESTRICTING THE CROSS- 
EXAMINATION OF A K E Y  WITNESS, SPECIAL 
AGENT CONNIE SMITH. 

A p p e l l a n t  a g r e e s  w i t h  t h e  S t a t e  o f  F l o r i d a  t h a t  S e c t i o n  

90.612 (21, Fla .  S t a t .  (1983) r e g u l a t e s  t h e  c ross -examina t ion  of 

w i t n e s s e s .  That  s e c t i o n  p rov ide s  t h a t :  

Cross-examinat ion of a  w i t n e s s  i s  l i m i t e d  
t o  t h e  s u b j e c t  m a t t e r  o f  t h e  d i r e c t  
e x a m i n a t i o n  and m a t t e r s  a f f e c t i n g  t h e  
c r e d i b i l i t y  o f  t h e  w i t n e s s .  The C o u r t  
may, i n  i t s  d i s c r e t i o n ,  p e r m i t  i n q u i r y  
i n t o  a d d i t i o n a l  m a t t e r s .  

The i s s u e  t h e n  becomes: What was " the  s u b j e c t  m a t t e r  of t h e  

d i r e c t  examinat ion"  of S p e c i a l  Agent Connie Smi th  of t h e  F l o r i d a  

Department of Law Enforcement? 

Agent  S m i t h  was  t h e  S t a t e ' s  f i r s t  w i t n e s s  (R1841).  Her 

t e s t i m o n y  was l e n g t h y .  (R1841-1901).  A c c o r d i n g  t o  h e r  own 

t e s t i m o n y  s h e  was i n v o l v e d  i n  v i r t u a l l y  e v e r y  s t a g e  of t h e  

i n v e s t i g a t i o n :  

(1. The I n i t i a t i o n  Of The I n v e s t i g a t i o n )  - -  7-  A: I t  was V a l e n t i n e  s Day of  l a s t  y e a r ,  
on F e b r u a r y  14.  I was  a t  work. I was  
a s s i g n e d  t o  t h e  T a m p a  o f f i c e  ... my 
s u p e r v i s o r  came i n  and a s k e d  m e  t o  go  t o  
t h e  S t a t e  A t t o r n e y ' s  O f f i c e .  T h e r e  was  a  
p e r s o n  t h e r e  named F r a n c i s  Smi th .  
(R1843 

( 2 .  The I n t e r r o g a t i o n  of The Key Witness )  - -  -- 
A: She ~ r o c e e d e d  t o  r e ~ o r t  t o  m e  t h a t  she  
had  a s s i s t e d  a  p e r s o n  ;lamed Cary  Lambr ix  
bury  two bod ies  i n  LaBel le .  (R1844) 

( 3 .  Coord ina t ion  -- Of The I n v e s t i g a t i o n . )  
A: I made a r r a n g e m e n t s  t o  h a v e  F r a n c i s  



Smith  brought  t o  F o r t  Myers t h e  f o l l o w i n g  
day  t o  be  i n t e r v i e w e d  by Bob D a n i e l s  and 
o t h e r  i n v e s t i g a t o r s  ... 
Q: Were you a l s o  p r e s e n t  i n  F o r t  Myers 
t h a t  day? 

A:  I  was. (R1844) 

(4 .  C r i m e  Scene Coord ina t i on )  
A:  I made  a r r a n g e m e n t s  t o  v i s i t  t h e  
l o c a t i o n  t h a t  F r a n c i s  had  d e s c r i b e d  f o r  
t h e  fo l l owing  day. (Rl845) 

P a r t i c i p a t i o n  Excava t ion  Graves)  

Q: ... A g e n t  S m i t h ,  I b e l i e v e  t h a t  y o u  
t e s t i f i e d . . . t h a t  you were a t  t h e  g r a v e  
s i t e  l o c a t i o n  w i t h  v a r i o u s  o t h e r  l a w  
enforcement  pe r sonne l  ... ? (R1851) 

A:    hat's r i g h t .  

A: I a s s i s t e d  i n  a  s u p p o r t  c a p a c i t y  ... I 
w i t n e s s e d  f o u r  l aw  e n f o r c e m e n t  o f f i c e r s  
u n e a r t h ,  r e c o v e r  t h e  b o d i e s  o f  A l i c i a  
Bryant  and Lawrence Lamberson. (R1852) 

A:  I  a s s i s t e d  i n  s e c u r i n g  t h e  a r e a  a s  a  
cr ime s e c t i o n  and roped it o f f .  (R1854) 

A: I wa t ched  them b e i n g  ... u n c o v e r e d  and 
t h e n  p laced  i n  body bags.  (R1855) 

( 6 .  Genera l  C r i m e  Scene I n v e s t i g a t i o n )  

Q: D id  y o u  g o  a n y w h e r e  e l s e  a t  t h e  
g e n e r a l  s i t e  t h a t  day? 

A: Y e s ,  I d i d .  I w e n t  t o  t h e  t r a i l e r ,  
i t s e l f ,  t h e  t r a i l e r  p roper .  (R1858) 

( 7 .  I n t e r v i e w i n g  O t h e r  W i t n e s s e s  And - 
C o l l e c t i o n  - of Phys i ca l  x v i d e n c e )  

Q: ... I a s k  you t o  l o o k  a t  S t a t e  E x h i b i t  



Number 12. . .  

A:  A shove l .  

Q: Have you s e e n  t h a t  shovel  somewhere? 

A: I have. 

Q: Where a t ?  

A: I n  LaBel le  on February  25, 1983. 

A: I was w i t h  a  female  named Debra Hazel 
and a  m a l e  named P r e s t o n  Branch.  The 
p u r p o s e  o f  b e i n g  i n  L a B e l l e  w a s  
t o . . . r e cove r  t h a t .  ( s h o v e l )  (R1865) 

( 8 .  I d e n t i f i c a t i o n  o f  C r i m e  S c e n e  -------------- -- ----- 
~ h o t o g r a ~ h s - - ~ 1 8 n = 1 8 7 8 T  

( 9 .  P r e ~ a r a t i o n  o f  An I n v e s t i g a t i v e  - --- ------- -- -- -em-- ----- 
Repor t - -Prof fe r  ~ e s t i m o n ~ 7 -  

Q: Mrs. Smith ,  d i d  you f i l l  o u t  a  F l o r i d a  
Department of Law Enforcement i n v e s t i g a -  
t i v e  r e p o r t  i n  r e g a r d  t o  t h i s  c a s e ?  

A: Yes. (R1889) 

(10. Recove red  E v i d e n c e  -- From D e c e a s e d ' s  
Automobile---Proffered Test imony) 

Q: Did you r e l a t e  i n  t h a t  r e p o r t  t h a t  you 
f o u n d  a  n o t e b o o k  o r  w e r e  g i v e n  a  
notebook. .  . 
A: Yes. 

Q: And t h a t  was e v i d e n c e  t a k e n  f rom t h e  
c a r . .  . 
A : .  . .Yes. 

Q: And you r e c e i v e d  t h a t  notebook? 

A: Yes. (R1889) 



Q :  D i d  y o u  a l s o  o b t a i n  c o p i e s  o f  
p h o t o g r a p h s  f o u n d  i n . . . C l a r e n c e  
Lamberson's w a l l e t ?  

A: Yes. 

Q: Th is  notebook and w a l l e t  came from t h e  
c a r  wh ich  my c l i e n t  i s  a l l e d g e d  t o  have  
taken  from M r .  Lamberson.. . ? 

A:  T h a t ' s  c o r r e c t .  (R1890) 

S p e c i a l  Agent Connie  S m i t h  was s i g n i f i c a n t l y  i n v o l v e d  i n  

t h i s  case.  She was a  pr imary i n v e s t i g a t o r .  She i n i t i a t e d  t h e  

i n v e s t i g a t i o n  (R1843);  i n t e r r o g a t e d  t h e  S t a t e ' s  Key w i t n e s s  

(R1844) ; coord ina ted  t h e  gene ra l  i n v e s t i g a t i o n  (R1845); p a r t i c i -  

p a t e d  i n  e x c a v a t i o n  of t h e  g r a v e s  (R1851);  c o n d u c t e d  a  g e n e r a l  

c r i m e  s c e n e  i n v e s t i g a t i o n  (R1858);  and i n t e r v i e w e d  o t h e r  

w i t n e s s e s  and c o l l e c t e d  p h y s i c a l  e v i d e n c e  (R1865). A l l  o f  t h e  

f o r e g o i n g  were  t h e  " s u b j e c t  m a t t e r  o f  t h e  d i r e c t  e x a m i n a t i o n "  

of t h i s  wi tness .  D i r ec t  examinat ion s p e c i f i c a l l y  r e l a t e d  t o  t h e  

i n v e s t i g a t i o n  conducted by Agent Smith. 

Under t h e s e  c i rcumstances ,  Appel lant  contends  t h a t  he has  a  

r i g h t  t o  c r o s s - e x a m i n e  t h e  w i t n e s s  c o n c e r n i n g  h e r  e n t i r e  

i n v e s t i g a t i o n  o f  t h e  c a s e ,  ( n o t  s i m p l y  t h e  p a r t  o f  t h e  

i n v e s t i g a t i o n  c h o s e n  by t h e  S t a t e ) ,  and t h a t  --- Coxwel l  - v. S t a t e ,  

361 So. 2d 148 ( F l a .  1978) a t  page 151 a p p l i e s :  

When t h e  d i r e c t  e x a m i n a t i o n  o p e n s  a  
gene ra l  s u b j e c t ,  t h e  c r o s s  examina t ion  may 
g o  i n t o  a n y  p h a s e ,  a n d  may n o t  b e  
r e s t r i c t e d  t o  m e r e  p a r t s  ... o r  t o  t h e  
s p e c i f i c  f a c t s  d e v e l o p e d  by t h e  d i r e c t  
e x a m i n a t i o n .  C r o s s - e x a m i n a t i o n  s h o u l d  
always be a l lowed r e l a t i v e  t o  t h e  d e t a i l s  



of a n  e v e n t  o r  t r a n s a c t i o n  a  p o r t i o n  o n l y  
of  wh ich  h a s  b e e n  t e s t i f i e d  t o  on  d i r e c t  
e x a m i n a t i o n .  A s  h a s  b e e n  s t a t e d ,  c r o s s -  
e x a m i n a t i o n  i s  n o t  c o n f i n e d  t o  i n  c h i e f ,  
bu t  ex tends  t o  i t s  e n t i r e  s u b j e c t  m a t t e r ,  
a n d  t o  a l l  m a t t e r s  t h a t  may m o d i f y ,  
s u p p l e m e n t ,  c o n t r a d i c t ,  r e b u t  o r  make 
c l e a r e r  t h e  f a c t s . .  . . 

The Court  r e s t r i c t e d  t h e  Appe l lan t ' s  c ross -examina t ion  and 

d e p r i v e d  h i m  o f  a  f u l l  a n d  c o m p l e t e  e x p o s i t i o n  o f  t h e  

i n v e s t i g a t i o n .  Such r e s t r i c t i o n  c o n s t i t u t e s  r e v e r s i b l e  e r r o r  

under t h e  numerous a u t h o r i t i e s  c i t e d  i n  t h e  i n i t i a l  b r i e f .  



CONCLUSION 

Upon t h e  r e a s o n s  and a u t h o r i t i e s  p r e s e n t e d  i n  t h i s  r e p l y  

b r i e f  and i n  h i s  i n i t i a l  b r i e f ,  Cary M. Lambrix asks  t h i s  Court 

t o  r e v e r s e  h i s  judgment and sen tence  and remand t h e  ca se  f o r  t h e  

r e l i e f  reques ted  i n  h i s  i n i t i a l  b r i e f .  
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