


1SSUB_FOUR

TRIAL COUNSEL FAILID TO RENDER EFFECTIVE
REPRESENTATION IN THE GUILT-INNOCENCE
STAGE OF TRIAL FOR FAILING TO REASONABLY
INVESTIGATE, PREPARE AND PRESENT RELEVANT
AND NECESSARY FACTUAL ISSUES, THUS DEPRIV-
ING APPELLANT CF THE RIGHTS TO EFFECTIVE
REPRESENTATION AND DUE FPROCESS UNDER THIE
FOURTH, FIITH, AND SIXTH AMENDMENTS TO THE
CONSTITUTION OF THE UNITED STATES.

Determination of thisiissue is controlled by the same
legal standards cited at the cutset of Appellant's Issue
Two. In light of the fact that Appellant was prosecuted for
the commission of a capital murder, the representation must

be subjJjected to the strictest of scrutinies. Lockett v.

Ohio, 438 U.S. 586 (1978); Kniunt v. State, supra.

The Motion sets out a plethera of acts and omissions
in trial counsel's representation that were measurably
below that of competent ccunsel and which demonstrated

prejudice likely to have affected the outcome of the trial.

A.
THE SPECIFIC ACTS OR OMISSIONS WERE
DETAILED IN THE APPROPRIATE PLEADING

Appellant adopts the position described in Appellant's

brief at Issue Three Section A, supra.

B.

THE ACTS AND OMISSIONS WERE PROVEN TO BE
SUBSTANTIAL DEFICIENCY MEASURABLY BELOW
THAT OF COMPETENT COUNSEL

The indictment used to prosecute Appellant alleged that

Appellant murdered the deceased "by choking her with his hands.'
The prosecution's case rested on the testimony of Medical

Examiner Miller (cause of death), State's witnesses Munson
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“and Jackson, and a statement by Appellant surreptitiously
taped by witness Munson.

Trial counsel failed to perform an effective investiga-
tion sufficient to prepare a defense in light of the evidence.

Counsel failed to consult experts to investigate
avenues of defense. It 1s clear to the most remedial defense
counsel that the statement purportedly glven by Appellant,
the opinion of Dr. Miller and the testimonies of Munson and
Jackson were issues of paramount importance.

Young failed to consult any experts in the field of
pathology as to the opinion rendered by Miller, supra at
page 6.

Dr. Willie's testimony (RAPC 444-L67) was that the facts
were insufficient for a medical examiner to conclude that
the deceased died of mechanical asphyxiation. Willile
stated that such an opinion was nothing more than "reason-
able speculation" (RAPC 475). He explained that the facts
just as equally supported numerous other causes of death
such as excessive blood loss and other soft tissue injuries
(RAPC 476).

Counsel failed to question Dr. Miller on cross examin-
ation effectively. Miller, on deposition at page 8, had
testified that his finding was also consistent wilth drowning
as fluid in the deceased's pleurel cavities evidenced
drowning. He testified (page 11) that drowning and strangu-

lation was "probably" the cause of death.
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Dr. Willie's test would have been available to directly
impeach Miller's testimony. However, trial counsel did not
seek the assistance of a pathologist - or any other expert
for that matter (RAPC 22).

Young failed to investigate available testimony to
explain the apparently incriminating statement made by
Appellant to Munson. The testimony which was available to
assist 1s described supra at 9-12. This avenue, as with
the other afore described potential defenses, was never
crossed by trial counsel. Faillure of trial counsel to
investigate available lines of defense affords Appellant

relief through post-conviction proceedings. Washington v,

Strickland, supra; Davis v. Alabama, 596 F.2d 1214 (5th Cir.

1979); Rumel v. Estelle, 590 F.2d 103, 104 (5th Cir. 1979).

Young failed to bring out any of the plethora of
available cross-examination of witnesses Munson and Jackson,
supra at pages 7, 8 and 9. Young failed to, during the
guilt or innocence phase, bring forth testimony from Tommy
Deal who was able to testify that it was Danny Munson who
was with Rosa Lee Parker on the evening of June 22, 1980
after Parker left the Deal home (RDA T745).

Vanessa Child and Diane Gant (RDA 746) able to testify

to Munson's previously attempting to "molest" the deceased

were not interviewed or called by trial counsel.
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The failure to investigate scientific evidence has been
held to be inefficient representation and prejudical. Weid-

ner v. Wainwright, 708 F.2d 614 (1lth Cir. 1983).

The keys to effective representation are pre-trial
investigation and preparation. An attorney does not provide
effective assistance if he fails to investigate sources of

evidence which may assist in the defense. Davis v. Alabama,

596 F.2d 1214 (5th Cir. 1979), vacated as moot, U446 U.S.

903 (1980); Rummel v. Estelle, 590 F.2d 103, 104 (5th Cir.

1979).

The Eleventh Circuit Court of Appeals in Washington v.

Strickland, supra, recently held that failure to properly

interview clients and witnesses precludes counsel from
making an informed assessment of avallable defenses and
precludes counsel and client from intelligently discussing
the realities of the case and, in such, constitutes ineffec-
tive representation. Citing the Florida Supreme Court Knight
v. State, 394 S0.24 997, 1001 (Fla. 1981) the court held that
counsel has provided ineffective representation and the
client has a right to relief pursuant to his motion for
post-conviction relief where he has shown that counsel's
sub-par representation created "a likelihood that the defi-
clent conduct" created a substantial likelihood that the

outcome of the trial was effected.
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THE ACTS AND OMISSIONS WERE SUBSTANTIAL
ENOUGH TO CREATE PREJUDICE

The prejudice is strictly one of fact. Appellant had
limited availability of defenses and counsel failed to
investigate any.

The credability of his two chief accusers was left
intact. Young had available at his beck and call a bevy
of facts to show the jury that, (a) Appellant's statement
was not an admission but only the parrotting of a retarded
man-child (supra at pages 9-12); (b) that the States's
witnesses, Munson and Jackson, had given many blatantly
inconsistent testimonies; and (¢) the testimony of the
prosecution's medical examiner was subject to substantial
and damaging impeachment.

Where defense counsel fails to investigate any and all
relevant issues the conclusion that Appellant was prejudiced
to the extent of the standard in Knight is an inescapable

conclusion.

The State was given opportunity to rebut and chose to

present no testimony on point.
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was guilty. She had not seen appellant for five years
prior to trial. This was the extent of her testimony
(RDA 754 - 759).

Young's fourth witness was Alma Hill, appellant's
mother. Ms. Hill stated she did not believe her son to
be guilty. She stated "he's not the brightest kid in
the world", that appellant had epilepsy which kept him
from keeping "a job long, and "never really gets into
any trouble." She then read into the record a letter
appellant wrote to her from jail. The letter contained
no relevant data, saying only that he loved her and to
"tell Linda to write."

On cross examinations she explained that her son,
Gary, told her about a body in "the pits". That is the
extent of her testimony. (RDA 761 - 770).

Young's last witness was Linda Parker Thomas, a
seventeen year old girl who testified she had known
appellant for five years and he was "very nice." She had
dated Hill for three years and never known him to lie or
be violent (RDA 761 - 770).

The above evidence is the unabridged total of Ronald
Young's presentation.

The absolute lack of any quality in the testimony
presented clearly supports investigator Marciniak's
allegation that no preparation or investigation was done

for the mitigation presentation.
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ISSUE FIVE

TRIAL COUNSEL FAILED TO RENDER EFFECTIVE
REPRESENTATION DURING THE SENTENCING PHASE

OF APPELLANT"S TRIAL. APPELLANT WAS
THEREFORE DEPRIVED OF HIS RIGHTS TO EFFECTIVE
REPRESENTATION AND DUE PROCESS UNDER THE
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO
THE CONSTITUTION OF THE UNITED STATES.

A.

The Specific Acts or Omissions Were Detailed
in the Appropriate Pleadings

Appellant adopts the position taken by appellant

in Issue Two, section A.

B.

The Acts and Omissions Were Proven to Be
Substantial Deficiency Measurably Below
That of Competent Counsel

Failure of defense counsel to investigate, prepare
and present available mitigating evidence on behalf
of his client constitutes ineffective assistance of

counsel. Strickland v. Washington, supra.

"The failure to contest or negate existance of
aggravating circumstances and to present available expert
evidence of defendant's mental and emotional condition
in support of mitigating circumstances constituted

substantial deficiencies and thus defendant was entitled

to relief on his Motion to Vacate Death Sentence." Holmes
v. State, 429 So0.2d 296 (Fla. 1983).

Trial counsel's preparation for sentencing presentation
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not only was a substantial deficiency measurably below
that of competent counsel but it was, in fact, non-existent
(RAPC - 65).

Counsel, as noted in the record and proffer, was
able to offer five witnesses during mitigation. None of
these were products of investigation but, instead, were
witnesses who: happened to bé inithe courtroom at time of
sentencing (RAPC - 65, 76-77).

None of the witnesses were able to offer any effective
testimony in mitigation. The following are their testimonies.
Doris Ensinosa testified that appellant used to work
with her and was a good worker. He was courteous, truthful

and never stole and she had not seen James in the last
two years. Ms. Ensinosa had no further testimony to offer
(RDA 747 - 750).

Angela Watts, a twelve year old child, testified
she had known appellant for eight years and that they lived
in the same neighborhood while James Hill rented an apartment
from her mother. Angela told the jury the names and ages of
her brother and sister and that they had skated with Hill
in the past. She further said Hill never got into fights
and she liked him. No further testimony was offered thru
this witness (RDA 751-754).

Young's third witness was Angela's mother, Betty,
who confirmed her daughter's testimony. She testified that
appellant had driunk coffee at her house before, that she

felt him to be "a very nice man" and did not believe he
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The next set of testimonies and evidence are
those which were available had counsel performed any
reasonably diligent investigation into mitigation.

Appellant had no significant history of prior
criminal activity. Counsel, before the bench and out of
the jury's hearing, stipulated with the State to the lack
of a prior criminal history (RDA 741 - 742). This
stipulation was entered after Young explained to the court
that he did not know how to present this factor (RDA 742),
thereby admitting that he was not familiar with the basic
rules of evidence and proceedure. (Such a lack of
familiarity is proof of ineffective representation. Torna

v. Wainwright, supra; Chapman v. State, supra.)

If that was not enough, Young never did bring this
stipulation to the attention of the jury or even comment
upon it during arguments showing a total lack of preparation
for sentencing presentation.

Witnesses Tammy Deal and Vanessa Child approached
Young and offered testimony that would link State's witness,
Danny Munson, with Parker on the day of Parker's death.

Judge Coe refused to allow the testimony and counsel
failed to object to this ruling.

Defense counsel, in failing to investigate and present
mitigating evidence, failed to present particularly relevant
testimony from Melinda and Melissa Parker (RAPC - 659 - 784 at T).

These testimonies showed not only a lack of prior criminal
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history of James Hill but emphatically demonstrate that

it was Hill who saved Melissa Parker from being raped.

And of even more interest is the fact that the person
that James prevented from raping Melissa Parker was one
of his chief accusors and State's witness, Russell Jackson.

Counsel failed to present available psychological
tests such as that which reasonably diligent investigations
would have gathered.

Dr. Norman spoke directly to the issues of mitigation
in his report (RAPC - 539-658 at F pages 5, 10 - 13) and
in his testimony (RAPC 307 - 308).

The testimonies by Drs. Norman, Krop, Smith, Gibson
et al as to appellant's retardation, 66 IQ, inability to
premeditate and inability to think abstractly certainly
were appropriate for sentencing presentation.

Counsel failed to bring easily available teachers
and other professionals whose comments were also relevant
to the jury's sentence recommendations.

Young further failed to provide competent representation
by allowing prosecution co-counsel Guarisco to breach the
previously established stipulation between Young and Ober
without objection from Young. In the face of Ober's
prior stipulation, Guarisco effectively instructed the jury
that they were not bound to believe the evidence that Hill
had no prior significant criminal history. Guarisco argued

that the only evidence of this mitigation was testimony from
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Hill and the jury was not bound to accept that testimony
as credible. Young failed to object, request a mistrial
in the proceeding or demand a curative instruction. Instead,
he remained silent allowing Guarisco to flagrantly prejudice
and inflame the jury and violate James Hill's right to due
process under the United States and Florida Constitutiogs (RDA 780).
Counsel further remained mute while the prosecution
argued that the jury consider statutory aggravating
circumstances for which there was insufficient evidentuary
support. Counsel thereby permitted the jury to be influenced
to consider aggravating circumstances which were not supported
by evidence and therefore violating James Hill's rights of due

process. See Gregqg v. Georgia, 428 U.S. 153, 198 (1976);

Proffitt v. Florida, 428 U.S. 242, 253 (1976); Franklin v.

State, 403 So. 24 975 (Fla. 1981)% Robles v. State, 188 S50.24

789, 793 (Fla. 1966). The prosecution was allowed to

argue that the evidence was sufficient to establish that
Rosalie Parker was killed by James during the commission

of a sexual battery. The prosecution was also, without
objection, allowed to request and obtain a jury instruction
on felony murder to the same effect. The evidence presented
to the jury was insufficient to support either the jury
instruction or allow the State to present the above stated

argument on aggravation.
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cC.

The Acts and Omissions Were Substantial
Enough to Demonstrate Prejudice

and the State was Given an

Opportunity to Rebut

The prejudice to appellant has been clearly demonstrated.
The jury was never presented evidence on any mitigating
circumstance which the evidence was readily available
but never searched for. This is impermissible. Holmes v.

State, supra; Douglas v. Wainwright, Eleventh Circuit Court

of Appeals, Case # 81-5927, September 19, 1983.
The State failed to present any evidence at hearing on
the motion to rebut appellant's presentation.

The lawyer has a substantial and important role to

perform in raising mitigating factors both to the prosecutor

initially and to the court at sentencing. This cannot

effectively be done on the basis of broad general emotional

appeals or on the strength of statements made to the lawyer

by the defendant. Information concerning the defendant's

background, education, employment record, mental and emotional

stability, family relationships, and the like, will be relevant

as will mitigating circumstances surrounding the commission of

the offense itself. Investigation is essential to fulfillment

of these functions. ({ABA Standards, section 4 - 4.1).

In a factually similar case, one court wrote:
We note that "sentencing is a critical stage of the

criminal proceeding at which the defendant is entitled to the
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assistance of counsel." Gardner. Effective assistance
at this stage, as at other stages, requires zealous, and
not merely perfunctory or pro forma representation. As
stated, petitioner's trial counsel failed to present any
evidence of mitigating circumstances, although an array
of witnesses to testify in mitigation would have been
readily available upon proper investigation. An appeal
to spare the petitioner's life could have been forcefully
made through diligent efforts of his trial counsel.

We are thus faced with a situation where the defense
attorney "put on what amounted to no defense at all,"
thereby making any showing of prejudice unnecessary.

Voyles v. Watkins 489 F.Supp. 901 (S.D. Ga. 1978)

CONCLUSION

The Order of the Trial Judge denying the Motion to
Vacate the Judgment and Sentence should be reversed and
the Defendant should be granted a new trial. Alternatively,
the Court should vacate the sentence of death.
Respectfully submitted,
B. V. DANNHEISSER, III.
527 So. Washington Boulevard
Sarasota, Florida 33577
MICHAEL J. ECHEVARRIA

412 Madison Street
Tampa, Florida

Counsel fpr Appella
BY:

B. V. DANNHEISSER, III
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by hand to JIM SMITH, Attorney
General, State of Florida, 401 South Monroe Street,

-
Tallahassee, Florida this '7-9 day of April, 1984.

ATTORNEY
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