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PREFACE i

i Petitioners were the Defendants in the trial court
jand the Appellees in the District Court of Appeal. Respon-

dents were the Plaintiffs in the trial court and the

Appellants in the District Court of Appeal. Herein the partiﬁs

will be referred to as "Plaintiffs" and "Defendants." 2Amici
Curiae, The American Trial Lawyers Association and The
Academy of Florida Trial Lawyers will be referred to as

' "ATLA" and "AFTL," respectively.

POINT ON APPEAL

J WHETHER FLORIDA SHOULD ADOPT THE
| DERIVATIVE CAUSE OF ACTION OF

! LOSS OF PARENTAL CONSORTIUM

i ON BEHALF OF MINOR CHILDREN IN A
PERSONAL INJURY CASE INVOLVING
INJURY TO THE MINOR CHILD'S
PARENT (S) ?

1
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STATEMENT OF THE CASE AND FACTS

Amici Curiae, ATLA and AFTL, do not have a copy of
the Record on Appeal and must defer to the statement of facts
set forth in the written opinion of the Fifth DCA and the
statement of facts in the briefs which were filed with the
Fifth DCA (which Amici Curiae do have copies of). According
to the Fifth DCA, the only facts in the record are the
allegations contained in the complaints, which were
dismissed by the trial court.

Essentially, the plaintiffs are both the minor
children of their father, Michael Rosen, who was seriously
injured by an automobile operated by defendant, Zorzos. The
childrens' mother, Gail Rosen, was killed in the same
accident. This case only involves the personal injury actioﬂ
for the father's injuries and does not involve the wrongful
death of the mother.

The minor children sued the defendants for the loss of
care, comfort, society, parental companioénship, instruction
and guidance of their father. The children brought separate
suits which were consolidated. The trial court dismissed the
childrens' actions with prejudice on grounds that they had
failed to state a cause of action against the defendants.

On appeal the Fifth DCA reversed the trial court and
held, as a matter of public policy, that Florida should
recognize a cause of action on behalf of minor children for

loss of parental consortium when their parents are wrongfully







disposed of quickly.

One reason advanced by some other jurisdictions is the
absence of any enforceable claim on the child's part to the
parent's services or companionship. However, neither does a

spouse have an enforceable claim for companionship or

Nor does a parent have an enforceable claim against his own
r child for companionship and services. Such involuntary

servitude cannot be compelled by a court. But this has not

| precluded a spouse's claim against a third person for loss of
{ services of a husband or wife, nor a parent's claim against &
J third person for loss of his child's services. Why should i
i it preclude a child's claim for loss of his parent's |
services? A child has no less a right to the comfort,
companionship, love, aid and affection of a father than a
wife has to a husband or a husband has to a wife.

It is not necessary that an interest be based on a

legally enforceable entitlement in order to be compensable.

One need only show there was reasonable certainty of

receiving benefits with which the tortfeasor wrongfully
interfered. TFor example, compare the requirements for a

cause of action in tort for wrongful interference with an
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expected bequest or wrongful interference with an
|

advantageous business relationship. See United Yacht Brokerg,
i
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|

Inc. v Gillespie, 377 So.2d 668 (Fla, 1979); Davison v
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_Feuerherd, 391 So.2d 799 (Fla. 2d DCA 1980).
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 Another reason advanced in some jurisdictions is the
potential for multiplicity of litigation. But this argument
would have applied to spousal consortium also. Multiplicity

of actions arising out of the same tortious act are a present

reality in tort law and can result whenever a single tortious

act injures more than one person. Presently spousal
consortium claims are almost always joined with the main

claim.

Parental consortium claims can be treated just as this

court treated gpousal consortium in Gates v Foley, supra.

In gEEéE this court held that when an injured party is suing
and his spouse has separately filed suit, the consortium
claim can be consolidated and, if it is not yet filed the
defendant has the right to request joinder of the spouse as |
a property party. Gates, supra at 45. This has worked fine

for spouses and can work just as well for minor children.

Another fear expressed by the courts of some jurisdictﬁons

4, In the present case the defendants mentioned par-
enthetically in a footnote in their Fifth DCA brief that the
plaintiff, minor children, had not joined in the same action
with their father, contrary to section 627.7403, Fla. Stat.
The Fifth DCA did not pass on this point since the trial
court had not addressed it. The trial court dismissed the |
children's action with prejudice for failure to state a
cause of action recognized in Florida for loss of parental
consortium., The record also does not show what statute the
father's lawsuit was brought under. Nor does the record
show whether the defendants may have waived the statute or
whether the minor children may have good cause to show why
their claims were brought separately, in which case the
statute would not bar their action. The Fifth DCA stated
that this issue could be presented to the lower court on
remand and ruled on. It should not distract this court from
addressing the real issue that has been certified by the

e i,\,,:Eiifithf'f, DCA ) ~t’Q~T“fb,ef - ”in( ;LC,Q‘sz—l'i:gt ::?:agd, ‘i;l.', 'n’,@:_ed, ?Qj,fﬁ;;‘, :r:e,s,zo‘lu‘:t;'i'Q,D' ——y ‘p,:'y::’i,:iéb»_.:j: .E; [t

court.
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is that recognition of a minor child's claim might not end

| relationships are the two most likely relationships to be

most severely affected by negligent injury to a parent. The ;
e A

i
it

thére and may open a floodgate for other more distant
relatives to come in and claim loss of services if they were |
also dependent on the injured plaintiff. The "floodgate"
argument is probably raised in opposition whenever a new cause
of action is advocated. But the rights of a new class of
tort plaintiffs should be judged on their own merits, rather
than engaging in gloomy speculation as to where it will all
end. That the law might be urged later to move too far is
an unacceptabhle excuse for not moving at all now.

The recognition of a derivative consortium claim for
minor children does not, ipso facto, lead to the same for
siblings, friends, relatives, in-laws, etc. The case at bar
involves the traditional nuclear family relationship. How
foster parents, illegitimate children and other boarderline
cases may fit into this whole scheme can be addressed in a
later case which may involve such facts. This case does not
and no one has suggested that remote relatives or anyone other
than immediate family members should be compensated. The
only question here is whether natural, legitimate minor
children should have a derivative remedy.

The distinction between the interests of minor children
and other relatives is obviously rational. The importance
of the nuclear family in present day society as well as the

factor of foreseeability is clear. Spousal and parent-child

-14-
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