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IN THE SUPREME COURT OF FLORIDA 

FILED" 
MICHAEL ZORZOS, ROYAL INSURANCE } SID J. WHITE '. /. 
COMPANY OF CANADA, etc., CHAMPION ) JUN 20184 / /SERVICES, INC., d/b/a BUDGET )� 
RENT-A-CAR OF CLEARWATER, )� 

CLERK, SFLORIDA, and NATIONAL UNION FIRE )� 
INSURANCE COMPANY OF PITTSBURG, )� i~'----,~,""". .,...,.~~-=:-~--
etc., } 

) 
Petitioners, ) 

) 
v. ) CASE NO. 65,239 

) 
STEPHEN JOEL ROSEN, a minor )� 
by and through his father and )� 
next friend, MICHAEL ROSEN, )� 
and BARBARA BETH ROSEN, a )� 
minor, by and through her )� 
father and next friend, MICHAEL )� 
ROSEN, )� 

}� 
Respondents. 1� 

-------------------) 

I AMICI CURIAE BRIEF OF 

I� 
THE AMERICAN TRIAL LAWYERS ASSOCIATION (ATLA)� 

-AND­
THE ACADEMY OF FLORIDA TRIAL LAWYERS (AFTL)� 

, SUPPORTING POSITION OF RESPONDENTS 

I� 
I THE AMERICAN TRIAL LAWYERS ASSOCIATION 

-and-

I THE ACADEMY OF FLORIDA TRIAL LAWYERS 

By: RICHARD A. KUPFER, ESQ.

I CONE, WAGNER, NUGENT, JOHNSON,� 
HAZOURI & ROTH, P.A.� 

I P. O. Box 3466 
West PaLm Beach, FL 33402 
(305) 684-9000 
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I, PREFACE II 

I� ii Petitioners were the Defendants in the trial cour~ 
1I: and the Appellees in the District Court of Appeal. Respon-

I� 
1"1 

1II dents were the Plaintiffs in the trial court and the 
il� II

I IIAPpellants in the District Court of Appeal. Herein the parti~s 
IIII Wl'II� be referred to as "Plaintiffs" and "Defendants • .1 .. IAm1.Cl-

I
il iIi II 

Ii .� I
Ii Cur1.ae, The American Trial Lawyers Association and The I 

I! Academy of Florida Trial Lawyers will be referred to as I
I II "ATLA" and "AFTL," respectively.� il 

'I� III,� I,

I� Ii II 

II 

1'1� I' 

II'I� I 
I'� )'I� il POINT ON APPEAL I 
II 
il

I 
II WHETHER FLORIDA SHOULD ADOPT THE ! 
II DERIVATIVE CAUSE OF ACTION OF 

I 
:1 LOSS OF PARENTAL CONSORTIUM� 
I,i ON BEHALF OF MINOR CHILDREN IN A� 
;i PERSONAL INJURY CASE INVOLVING� 
II INJURY TO THE MINOR CHILD'S� 
il PARENT (S) ?� 
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STATEMENT OF THE CASE AND FACTS� 

I� Amici Curiae, ATLA and AFTL, do not have a copy of 

I 
the Record on Appeal and must defer to the statement of :E 

set forth in the written opinion of the Fifth DCA and the 

I statement of facts in the briefs which were filed with the 

Fifth DCA C\"lhich Amici Curiae do have copies of). According 

I Ii to the Fifth DCA, the only facts in the record are the
,I
Ii
II allegations contained in the complaints, which were

I II 
dismissed by the trial court.II 

II 
!i Essentially, the plaintiffs are both the minor
IiI Ii children of their father, Michael Rosen, who was seriously ,!i 
IiI� I,'I injured by an automobile operated by defendant, Zorzos. The I
il 
II childrens' mother, Gail Rosen, was killed in the same II 
il 
Ii 
)\ 

accident. This case only involves the personal injury aCtiO~ 
for the� father I s injuries and does not involve the wrongful IIIi 

II 
death of the mother. III

I !i 
ji 

The minor children sued the defendants for the loss of I
II� 
Ii� care, comfort, society, parental companiQnship, instruction

I Ii 
Ii 
II and guidance of their father. The children brought separate
Ii 
II suits which were consolidated. The trial court dismissed th~I II 
II
!I

childrens' actions wi th prejudice on grounds that they had II 

I 
'I
'i IiII 

failed to state a cause of action against the defendants.II 
I 

On appeal the Fifth DCA reversed the trial court and

I held, as a matter of public policy, that Florida should 

I recognize a cause of action on behalf of minor children for 
ii 

I, " 
ii loss of parental consortium when their parents are wrongful , 

I- II 
- i~ : 

I� 
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peculiarly non-statutory 
[common law consortium], 

when we refuse to consider 
an old and unsatisfactory court 
made rule. 

Gates v Foley, supra 
at 43. 

"Medieval concepts which have 
no justification in our 
present society should be 
rejected." 

~ates, supra at 44. 

"This court has never hesitated 
to revisit the common law when 
it becomes an anachronism 
and ceases to serve the cause 
of justice." 

Stephen Bodzo Realty, 
Inc. V Willits Tnt. 
corp., 428 So.2d 225, 
22 7 (F1 a • 19 8 3 t . 

Most recently it was stated in Pasakarnis, supra (the seat 

belt easel, that this court will not abdicate its continuing 

responsibility to the citizens of Florida to ensure that the 

law remains fair and realistic as society and technology 

changes. This court stated it would overturn unsound 

precedent in the area of tort law and reconsider an old and 

unsatisfactory court made rule. In fact, this Court noted 

in Pasakarnis that tort law in Florida has been modernized 

for the most part through the courts. 

Several other reasons have been asserted by the 

defendants and by SOme other jurisdictions for not 

recognizing the minor child's right to be compensated for 

, l{ ­

-11­

loss of parental consortium. But 

cause of action is advocated, an 

is always~!~ued in opposition. 

in any case where a new 

alleged parade of horribles 

In this case they can be 
"""CCCl..I_~" I~ iic", ,,- -II~~III'~ ..CC.-' I-~~_-= 
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disposed of quickly. 

One reason advanced by some other jurisdictions is the I 
III� II 

[I
absence of any enforceable claim on the child's part to the 

I� 
II 
[I

parent's services or companionship. However, nei ther does a� II 

!Ispouse have an enforceable claim for companionship or 

I 
II 

services, or anything beyond monetary support (which a child Ii 

can also claim and enforce. See Ard V Ard, supra at 10671. I

I� Ii 
Nor does a parent have an enforceable claim against his own� II 

Ii
child for companionship and services. Such involuntary� III� 

II 
servi tude cannot be compelled by a court. But this has not i[

I precluded a spouse's claim against a third person for loss 01 
services of a husband or wife, nor a parent's claim against ~ I II 
third person for loss of his child's services. Why should [I 

I 
II 

it preclude a child's claim for loss of his parent's 
II 

services'? A child has no less a. right to the comfort, II 

I companionship, love, aid and affection of a father than a II,I 

wife has to a husband or a husband has to a wife.

I� r 
II 

It is not necessary that an interest be based on a 'I 

I� legally enforceable entitlement in order to be compensable.� I 
One need only show there was reasonable certainty of II 

I 11 
receiving benefits with which the tortfeasor wrongfully 

I 
IIinterfered. For example, compare the requirements for a II 

II 

I 
cause of action in tort for wrongful interference with an 

expected bequest or wrongful interference with an ! 
II 
II 

advantageous business relat~onship. See United Yacht Brokerw, 

I� II 
Inc. v Gillespie, 377 So.2d 668 (Fla. 19791-; Davison v II 

I:
I,Feuerherd !iIi
"

..... --------. 

II 
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Another reason advanced in some J'urisdictions is the Ii 
Ii'I 

I� 
, Iipotential for multiplicity of litigation. But thlS argument Ii 

Ii'I 
would have applied to spousal consortium also. Mul tiplicity II 

I� 
[I 

of actions arising out of the same tortious act are a presen11 

reali ty in tort law and can result whenever a single tortiou~1 

I� I 

IIIact injures more than one person. Presently spousal 

IIconsortium claims are almost always joined with the mainI� II 
IIII 

claim. II 

I Parental consortium claims can be treated just as this II 

court treated spousal consortium in Gates v Foley, supra. II! 

I In Gates this court held that when an injured party is suing I 

and his spouse has separately filed suit, the consortium II
I Ii 

claim can be consolidated and, if it is not yet filed the II 

I defendant has the right to request joinder of the spouse as I, 

a property party. Gates, supra at 45. This has worked fine II 

I 4 I 

for spouses and can work just as well for minor children. 11 

Another fear expressed by the courts of some jUrisdict~ons

I 
II 

I
I 

4. In the present case the defendants mentioned par­
enthetically in a footnote in their Fifth DCA brief that the 
plaintiff, minor children, had not joined in the same action I 
with their father, contrary to section 627.7403, Fla. stat. III� The Fifth DCA did not pass on this point since the trial Ii 
co,;rt had not ~ddre~sed i t: ~he trial :ourt dismissed the Iii 
chlldren's actlon wlth preJudlce for fallure to state a

I 
11 

cause of action recognized in Florida for loss of parental II 
consortium. The record also does not show what statute the . 
father's lawsuit was brought under. Nor does the record III 

show whether the defendants may have wa. ived the st.atute or I 
whether the minor children may have good cause to show why I 

their claims were brought separately, in which case the II 
statute would not bar their action. The Fifth DCA stated il 
that this issue could be presented to the lower court on I! 

remand and ruled on. It should not distract this court from '1'1 

addressing the real issue that has been certified by the I 

~~,~ ..·,~"., ..c--·c~-f-~,·J:!:,.l.IcI"n·c VI-:-£':.. _.to·--D.B .. incccCOJ1f-l-i_ct'cg,r;l.d ~;i,nc.cn~,~Cl p:f,cre§f1I~;t:i"Rn"PYcj;h~i~_,=cc.=..~,=_=, 
court. Ii 

Ii 
II 
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is that recognition of a minor 

there and may open a floodgate 
. 

child's claim might not end 
11 
\1 

for other more distant 
.1 

ill 
II 

relatives to come in and claim loss of services if they were� II 
\i 

also dependent on the injured plaintiff. The" floodgate"� II 
II 

argument is probably raised in opposition whenever a new caus!e 
'I 

of action is advocated. But the rights of a new class of I 

tort plaintiffs should be judged on their own merits, rather II 

than engaging in gloomy speculation as to where it will all II 

end. That the law might be urged later to move too far is II 
II 

an unacceptable excuse for not moving at all now. II 
II 

The recognition of a derivative consortium claim for II 

minor children does not, ipso facto, lead to the same for III 

siblings, friends , relatives, in-laws, etc. The case at bar II 

involves the traditional nuclear f1Ul1ily relationship. How II 

foster parents, illegitimate children and other boarderline 

cases may fit into this whole scheme can be addressed in a 

later case which may involve such facts. This case does not 

and no one has suggested that remote relatives or anyone 

than immediate family members should be compensated. The 

only question here is whether natural, legitimate minor 

children should have a derivative remedy. 

The distinction between the interests of minor children 

and other relatives is obviously rational. The importance 

of the nuclear family in present day society as well as the 

factor of foreseeability is clear. Spousal and parent-child 

relationships are the two most likely relationships to be 

most severely affected by negligent injury to a parent. The 

-14­
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il CERTIFICATE OF SERVICEIi 

!I 
\: 
II IT IS HEREBY CERTIFIED that a trueI� 
" 

ii
'I

II 
I:
,I 

going has been furnished, by mail, 
II 
:'I� 
Ii

II 1984, to: WALTON B. HALLOWES, ESQ.,
II
ii

I Hallowes & Holbrook, P.A., 130 Hillcrest Street, P. O. Box
Ii
I

II 3109, Orlando, FL 32802; CHRIS W. ALTENBERND, ESQ., and 

:1 MARTIN L.I� 
I'II� 

II�
I; Villareal

I� I' 

II and JAMES
II 
Ii P. O. Box 
:1I� 
il

I! 
II

Ii 
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II 
!I
I:
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I 

copy of the fore­

this J~ day Of~~ 

of Wells, Gattis, 

GARCIA, ESQ., of Fowler, White, Gillen, Boggs, 

& Baker, P.A., P. O. Box 1438, Tampa, FL 33601; 

A. MURMAN, ESQ., of Barr, Murman and Tonelli, P.A 

2762, Tampa, FL 33601. 
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