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ly on the latter affidavit, the Court reversed the summary
judgment entered by the trial court. As to plaintiff's af-
fidavit, however, this Court agreed with the trial court
that "a party when met by a Motion for Summary Judgment
should not be permitted by his own affidavit ... to baldly
repudiate his previous deposition so aé to create a jury
issue...." 1Id. at 681. Clearly, plaintiffs here may not
be allowed after hearing on summary judgment to seek to
amend their complaint to avoid an adverse judgment.
Furthermore, wide discretion is allowed trial
courts in refusing or permitting amendments to pleadings
and their actions will not be disturbed where no settled
rule of law or procedure was plainly violated or sound

judicial discretion abused. See, Joseph T. Miller Construc-

tion Co. v. Borak, 82 So.2d 147 (Fla. 1955); Hollingsworth

v. Arcadia Citrus Growers, 18 So.2d 159, 154 Fla. 399 (Fla.
1944); Allett v. Hill, 422 So.2d 1047, 1050 (Fla. 4th DCA

1982); Versen v. Versen, 347 So.2d 1047, 1050 (Fla. 4th DCA

1977). When plaintiffs in this case sought by amendment to
repudiate their previous position to defeat a motion for
summary judgment, the trial court did not abuse his discre-

3/

tion in refusing such amendment.>

S/ Plaintiffs misplace reliance on several cases for the

position that they should have been allowed the op-
portunity to amend their complaint after hearing on
motion for summary judgment. Plyser v. Hados, 388
So.2d 1284, 1285 (Fla. 3d DCA 1980); Jones v. City of
Homestead, 408 So.2d 618 (Fla. 3d DCA 1981) (per
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JAYR EVEN ASSUMING THE AFFIDAVIT WAS
TIMELY OR THE AMENDMENT WAS PER-
MITTED, SUMMARY JUDGMENT WAS COR-
'RECT BECAUSE THERE WAS NO INJURY
CAUSED BY PHYSICAL IMPACT.

The maxim in Florida, as discussed in Part I,
supra, is that there can be no recovery for emotional dis-
tress or physical injury resulting from that distress in
the absence of physical impact. Plaintiffs contend in their
brief that touching the can constituted impact. (Petition-
ers' Brief, p. lO)é/

An allegation of "touching" is futile because this
incidental touching of the can was wholly unrelated to any
actual physical impact by defendants upon plaintiff or any

resulting injuries. See, Ellington v. United States, 404

Footnote 5 cont'd.

curiam); Hartman v. Opelika Machine & Welding Co., 414
So.2d 1105 (Fla. 1Ist DCA 1982); Dorset House Associ-
ation, Inc. v. Dorset, Inc., 371 So.2d 541 (Fla. 3d
DCA 1979); (Petitioners' Brief, pp. 19-20). Those cases
addressed insufficient pleadings except for Hartman
where amendment of the complaint was not an issue on
appeal. Not one of these cases is on point for the is-
sue before this Court -- whether the trial court abused
its discretion in denying an amendment filed nineteen
days after hearing on summary judgment by the opponents
of summary judgment which altered plaintiffs' previous
position.

6/ Plaintiffs' reliance on Hoitt v. Lee's Propane Gas

Service, Inc., 182 So.2d 58 (Fla. 2d DCA 1966),

cert. denied, 188 So. 2d 816 (Fla. 1966) is wholly
without merit because plaintiff there did not seek

to recover for injuries caused by fright. In the case
sub judice, plaintiffs! claim for physical injury is
predicated on their claim for fright which was dis-
missed with prejudice below.

SHUTTS & BOWEN

Miami, FrLorina




19

F.Supp. 1165, 1167 (M.D.Fla. 1975)(construing Florida law);
Cadillac Motor Car Division v. Brown, 428 So.2d 301 (Fla.

3d DCA 1983); Saltmarsh v. Detroit Automobile Inter-Ins.

Exchange, 344 So. 2d 862 (Fla. 3d DCA 1977); Steiner and

Munach v. Williams, 408 So.2d 608 (Fla. 3d DCA 1976);

Accord, Davis v. Sun First National Bank of Orlando, 408

So.2d 608 (Fla. 5th DCA 1981). Plaintiffs' position, origi-
nal or amended, bars their claim. A "touching" plainly does

not constitute impact. Davis, supra at 609-610, (touching of

hold up note does not constitute physical impact); Salt-

marsh, supra, (no physical injury in the receipt of an unlaw-

ful cancellation of an insurance notice); Steiner and Munach,

supra at 41-42, (no physical impact in the receipt of a copy
of an unexecuted claim for nonpayment of medical services).
Thus, summary judgment was proper because there is no
genuine issue of material fact that no physical occurred in

this case.

V. SOUND POLICY AND STARE DECISIS MANDATE
UPHOLDING THE IMPACT RULE.

Sound policy dictates that the threshold of impact
continues to insure a reasonable delineation of rights and
duties between the parties. The Impact Rule is a good sen-
sible rule that protects the courts and the public, particu-

larly the business community, from being inundated with high-
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7/ A good example of

ly speculative and groundless lawsuits.
the trivial claims that Florida courts can expect in the ab-

sence of the Impact Rule is found in Culbert v. Sampson's

Supermarkets, Inc., 444 A.2d 433 (Me. 1982) where plaintiff

sued for emotional distress suffered from observing her
child, when eating baby food supplied by the defendants,
choke, gag and spit up a hard substance. That this Court
recognizes the efficacy of such a guiding principle as the
Impact Rule is to be applauded, not abhorred.

The only grounds for this Court to reverse the

result below is to change the law. The doctrine of stare

decisis impels this Court to adhere to the Impact Rule in

the absence of changed circumstances. The rule of stare

7/  The narrow issue before this Court is whether there

existed a genuine issue of material fact that plaintiff
wife did not sustain impact. Plaintiffs attempt to
divert this Court from the real issue by talking about
foreseeability. (Petitioners' Brief, pp. 13-14). The
issue here is not forseeability vel non, it is absence
of impact. Foreseeability is a red herring because
there is no foreseeability in the absence of impact.

In fact, the Impact Rule is a limit on foreseeability
as a matter of law. C.f. Ellington v. United States,
404 F.Supp. 1165 (M.D.Fla. 1975); Selfe v. Smith, 397
So.2d 348 (Fla. 1lst DCA 1981); Stewart v. Gilliam, 271
So.2d 466, 477 (Fla. 4th DCA 1972), quashed, 291 So.2d
593 (Fla. 1974). Plaintiffs further misdirect the Court
by citing the dissent in Atwood v. Rowland Truck Equip-
ment, Inc., 408 So.2d 590, 591 (Fla. 3d DCA 1981) as
the majority opinion. (Petitioners' Brief, p. 8).

- Plaintiffs state that causation is an element of in-
tentional torts and no impact is required therein.
(Petitioners' Brief, pp. 11-12). This argument begs
the question in that plaintiffs have not in this action
alleged any intentional tort.
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decisis eliminates the need to relitigate every pertinent
proposition in every case. It provides predictable param-
eters that enable people to know the potential merit or

lack of merit in instituting suit. See, Bonner v. City of

Prichard, Alabama, 661 F.2d 1206, 1209-1210 (11th Cir. 1981)

One year before this Court recognized the Impact

Rule, this Court stated in 0ld Plantation v. Maule Indus-

tries, 68 So.2d 180, 183 (Fla. 1953), citing Broom's Legal
Maxims, 7th Ed., p. 118:

Respect for the rule of stare decisis im-
pels us to follow the precedents we find
to have governed this question for so
long. This is especially true where the
argument to change is persuasive but not
overwhelming.

It is, then, an established rule to abide
by former precedents, stare decisis,
where the same points come again in liti-
gation, as well to keep the scale of jus-
tice steady, and not liable to waver with
every new judge's opinion.

Where, under the extant law, societal or technolo-
gical developments leave persons unprotected, the argument
for change may be said to be overwhelming. Such overwhelming
reasons may be found by the advent of home video tape recor-
ders, Sony Corporation v. Universal City Studios, U.S.

» 104 S.Ct. 774, 782-783, 78 L.Ed.2d 574, 585 & n.l1

(1984) ("[T]he law of copyright has developed in response to
significant changes in technology. Indeed, it was the in-

vention of a new form of copying equipment -- the printing

1 - )
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press -- that gave rise to the original need for copyright
protection."); artificial insemination, Peoples v. Sorenson,
68 Cal.2d 280, 437 P.2d 495 (1968) (in bank); the increase in
abortion, Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d

147 (1973); and, as recently recognized by this Court, liv-
ing wills occasioned by the existence of extraordinary life

support systems, John F. Kennedy Memorial Hospital, Inc. v.

Bludworth, So.2d , Vol. 9 FLW 196, 197 ("It is

now possible to hold [brain dead] persons on the threshold
of death for an indeterminate period of time by utilizing
extraordinary mechanical or other artificial means to sus-
tain their vital bodily functions.") Surely, this is not
such a case. No change in society or technology suggests a
valid reason to depart from the Impact Rule.

The arguments for abrogating the Impact Rule
existed before this Court's decision in Gilliam, where the
plaintiff heard the thud and observed the vehicle against her
house, suffering a resultant heart attack. In response to
such arguments, this Court stated:

We do not agree that, especially under
the facts in this case, there is any
valid justification to recede from the
long standing decisions of this Court in
this area. There may be circumstances
under which one may recover for emotional
or mental injuries, as when there has
been a physical impact or when they are
produced as a result of a deliberate and
calculated act performed with the inten-
tion of producing such an injury by one
knowing that such act would probably--
and most likely--produce such an injury,
but those are not the facts in this case.
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291 So.2d at 595 (emphasis added).

The uncontroverted facts in this case establish
that plaintiff observed a dead cockroach in a can of peas,
became "shocked, alarmed and repulsed" and fell over a

chair, allegedly sustaining injuries. (R 2-3) Under the

facts in this case, too, there can be no valid justification

to recede from the longstanding decisions of this Court.

To abrogate the Impact Rule in a case such as
these facts would be tantamount to holding that any person
could maintain a cause of action by virtue of mere anxiety;
indeed, abrogation of the Impact Rule in our litigious
society would encourage such suits. The imagination runs
vivid with potential causes of action: a puritanical woman
watches cable TV in prime time when an engineer mistakenly
pushes the wrong button causing the viewer to observe a
violent scene in a movie; her shock, alarm and repulsion
cause her to jump back and fall over a chair. Consider a
patron in a restaurant who, upon returning from the men's
room, sees a plate of salad at his place setting with a
dead insect laying there. His shock, alarm and repulsion
cause him to jump back and fall over a chair, sustaining
injuries to himself. These scenarios make apparent the
wisdom of a rule whereby a physicai impact upon a plaintiff
must cause the fear to be compensable. ‘

Summary judgment in this case takes cognizance of

the policy underlying the Impact Rule. The rationale for
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preserving the Impact Rule was ably stated in the dissenting

district court opinion in Stewart v. Gilliam, 271 So.2d 466

(Fla. 4th DCA 1973), quashed, 291 So.2d 593 (Fla. 1974),
which was adopted by this Court. Therein, Chief Judge Reed
reasoned:

The impact doctrine gives practical
recognition to the thought that not
every injury which one person may by his
negligence inflict upon another should
be compensated in money damages. There
must be some level of harm which one
should absorb without recompense as the
price he pays for living in an organized
society.

Stewart v. Gilliam, 271 So.2d at 477 (Reed, C.J., dissent-

ing). The undisputed facts in this case provide fertile
ground upon which this Court should reaffirm its adherence

to the impact doctrine; it should not hesitate to do so.

CONCLUSION

The certified question should be answered in the
negative.

The trial court's entry of final judgment granting
defendants' motion for summary judgment was correct because
there was no genuine issue of material fact that no physical
impact occurred. The trial court did not abuse its discre-
tion in denying (1) plaintiffs' motion to amend complaint,
because it altered plaintiffs' previous position for the

purpose of defeating summary judgment, and (2) plaintiffs'

.
=

SHUTTS & BOWEN

Miami, FLoRIDA




-

-

-

25

motion and affidavit in opposition to summary judgment be-
cause it was not filed prior to the day of hearing.
The trial Court's order should be affirmed.
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