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def ini tions of employer and employee and their relationship to 

one another. To the petitioner's knowledge, only four states 

have done so. Consequently, a review of the decisional law on 

the subject throughout the united States provides us with an 

ever-repetitive, shoulder-shrugging theme: it is impossible to 

lay down a rule by which the status of a person performing a 

service for another can be definitely fixed as an employee, as 

ordinarily no single feature of the relation is determinative, 

but all must be considered together and each case must depend on 

its own particular facts, Bendure v. Great Lakes Pipe Line Co., 

433 P.2d 558 (S.Ct.Kan.,1966). 

All courts utilize Larson's test for special employer and 

employee regardless of whether it is to establish the employee's 

right to workers' compensation benefits or his right to pursue a 

common law remedy for negligence. However, in common law 

actions, nationwide, the burden is on the defendant to establish 

their affirmative defense of special employer by the greater 

weight of the evidence and Florida is no exception. This Court, 

in Shelby Mutual Ins. Co. v. Aetna Ins. Co., 246 So.2d 98 (Fla. 

1971) stated as follows: 

"The only presumption is the continuance of 
the general emploYment, which is taken for 
granted at the beginning point of any lent­
employee problem. To overcome this 
presumption, it is not unreasonable to insist 
upon a clear demonstration that a new 
temporary employer has been substituted for 
the old, which demonstration should include a 
showing that a contract has been made between 
the special employer and the employee. Proof 
that the work being done was essentially that 

12
 



of the special employer, and proof that the 
special employer assumed the right to control 
the details of the work, failing this, the 
general employer should remain liable." 
(page 101) 

Parenthetically, the 4th DCA was "particularly influenced" 

by this decision. Actually, the 4th DCA did not examine the 

issue of whether or not Pepperidge carried its burden of proof at 

the trial level as to each item of Professor Larson's test for a 

special employer/employee relationship. Had they done so , they 

would have reached the same decision as the jury, Hamilton ~ 

Shell Oil Co., 215 So.2d 21 (Fla. 4th DCA,1968), notwithstanding. 

This case stands for the exception rather than for the rule. The 

facts in that case, when viewed in the light most favorable to 

Hamilton, the plaintiff, unquestionably bespeak one conclusion: 

Shell Oil Co. was his employer from the day he was hired. 

Since Hamil ton never knew that Shell hired its employees 

through Manpower (he walked onto the gas station premises seeking 

a job), he certainly expected that Shell was his employer. As a 

gas station attendant, the details of his work and control of his 

activities on an hour-to-hour basis were governed by his 

supervisors, and the work he performed was essentially that of 

the primary business of Shell: selling gasoline and allied 

products. Accordingly, no verdict could have been available to 

him and a directed verdict was in order based on those facts. 

However, when the facts are not as crystal clear, we must 

apply the test for the existence of a relationship. The first 
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step of the test has produced more litigation than the other two: 

(1) whether or not a contract for hire, express or implied, 

exists between the employee and the alleged special employer. 

Again, it must be kept in mind that this test was devised to find 

compensability for employees' injuries within applicable workers' 

compensation acts. However, under the common law (Restatement of 

Agency), the master must consent to the service, but nowhere 

requires that the servant consent to serve the master or even 

know who he is. Notwithstanding, even utilizing the definition 

for special employment from the workers' compensation sense, 

i.e., a mutual agreement must exist between the employee and 

employer to establish an employee-employer relationship, the 

facts, in this case, do not support the rule of law pepperidge 

Farm never consented to employe Gerald Booher. 

The truth of this statement is scattered throughout the 

record. Clearly and unequivocally Pepperidge, in no uncertain 

terms, declined to classify Booher as an employee. The intent of 

Pepperidge appears between pages 773 and 778 of the record and 

provides, in part: 

"Whereas, Dixie Drivers Service is desirous 
of supplying drivers who are employees of 
Dixie Drivers Service to Pepperidge Farm••• 

*** 
3. That Dixie Drivers Service will require, 
as a condition of continuing employment, its 
employees to operate Pepperidge Farm's 
vehicles from such origin and to such 
destination; along such routes and accordingly 
to such schedules; perform such services with 
respect to the receipt and delivery of 
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Pepperidge Farm's merchandise and observe and 
comply with safety regulations as Pepperidge 
Farm may from time to time require. 

*** 

7. That Dixie Drivers Service will pay 
drivers' wages and provide all fringe 
benefits ••• 

*** 

8. That Dixie Drivers Service will indemnify 
and save Pepperidge Farm harmless from any 
claims, liabilities and demands of its 
employees or those claiming through or under 
said employees, including: payroll or 
Unemployment Compensation claims, injury or 
death claims, and all similar claims 
regardless of whether such claims are alleged 
to have been caused in whole or in part by any 
act of negligence of Pepperidge Farm, its 
agents or servants." 

From just a practical standpoint, when Booher was injured, 

Pepperidge certainly did not consider itself an employer under 

our Workers' Compensation Act. Don Klug, who was in charge of 

the depot where Booher was injured, testified as follows (TR-85): 

no Now, when did you first learn that there 
had been an accident involving Gerry Booher? 

A The following morning. I have it written 
in my daily log sheet that he supposedly hurt 
his back. 

*** 

o So your log from the next morning indicates 
that? Whether it has 'supposedly' or not, he 
was injured. Anything about the injury or how 
it occurred? 

A No. 

o What did you do when you found that out? 
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A What did we do?� 

Q No, what did you do?� 

A I called my superior who in turn got in� 
touch with Dixie Drivers and got a casual� 
driver on the way down here.� 

Q Did you do anything else?� 

A No.� 

Q Like find out how long he was going to be� 
laid up?� 

A No." 

Had Pepperidge, at that point in time, considered itself to 

be an employer, it would have been required by law to comply with 

F.S. S440.l85(2) which requires: 

"(2) Within seven days of actual knowledge 
of injury or death, the employer shall report 
same to the carrier and the Division and the 
employee, on a form prescribed by the 
Division ••• " 

There is also nothing in the record that is remotely 

persuasive of the fact that Booher considered himself an employee 

of Pepperidge. Even if such evidence existed, it is for the jury 

to draw an inference as to his understanding and consent vis-a­

vis an employment relationship with Pepperidge. Pepperidge Farm 

chose, for their own business reasons, to lease semi-tractor 

drivers an~ the semi-tractors. They also chose to contract with 

Dixie Drivers in a manner which permits them to avoid any 

responsibility to the drivers themselves. The Washington Supreme 

Court in Novenson v. Spokane Culvert & Fabricating Co., 588 P.2d 
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1174, when faced with a laborer supplied by a labor pool under a 

contract between Spokane Culvert and the labor broker, made the 

following determination in reversing a directed verdict in favor 

of Spokane: 

"For whatever reason, Spokane Culvert found 
it advantageous to contract with Kelly to 
provide it with temporary workers. As opposed 
to permanent employees of Spokane Culvert, 
Kelly laborers were not placed on its payroll, 
nor were they eligible for company benefits. 
Spokane Culvert seeks the best of two worlds· 
-- minimum wage laborers not on its payroll 
and also protection under the Workmen's 
Compensation Act as though such laborers were 
its own employees. Having chosen to garner 
the benefits of conducting business in this 
manner, it is not unreasonable to require 
Spokane Culvert to assume its burdens. A 
potential burden, in this instance, may well 
be the application of RCW 51.24.010, which 
permits a common-law action for negligence." 
(page 1177) 

Nebraska courts followed the same line of reasoning in White 

v. Western Commodities, Inc., 295 N.W.2d 704. The Supreme Court 

found that the lease agreement to which the injured plaintiff was 

not privy should be accorded considerable weight in determining 

the issue of employment and cited as authority for its position 

Shamburg ~ Shamburg, 45 N.W.2d 446, 451 (Neb.1950): 

"There must be some consensual relationship 
between the loaned employee and the employer 
whose service he enters, sufficient to create 
a new employer-employee relationship. Where 
an employee enters the service of another at 
the command and pursuant to the direction of 
the master, no new relationship is created." 

Under the circumstances of the instant case, to imply a 

contract for hire between Booher and Pepperidge, in the light of 

all the circumstances, is pure fabrication. 
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Assuming, arguendo, that step one of Larson' s test could be 

answered in the affirmative, we then come face-to-face with step 

three (step two will be examined, below): whether or not the 

power to control the details of work being done at the time of 

the accident resided in the alleged special employer. Needless 

to say, this prong of the test has not come through the vagaries 

of litigation unscathed. Cursorily, this phrase to the wandering 

eye appears rather definitive. Not sol What does control really 

mean? Does "details of work" mean minute-to-minute supervision 

or a daily work schedule or a one-time explanation of the duties 

to be performed? Not unexpectedly, there is case law to support 

each of the propositions. Again, the facts determine the 

outcome. Ignoring for the moment the contractual agreement 

between Pepperidge and Dixie Drivers, ordering them to require 

performance of certain duties of its employees, such as driving 

along certain routes and conforming to certain schedules, there 

is no actual control by Pepperidge. Pepperidge is concerned only 

with the "end result" of getting its product from warehouse to 

depot for eventual distribution and sale by its own salaried 

employees. The mere act of specifying cargo, destination and 

route is not sufficient control. See White v. Texas Indemnity 

Ins. Co., 140 S.W.2d 873 (Tex.Civ.1940); Hunter Construction Co. 

~ Marris, 388 P.2d 5 (Okla.1953); Turner v. Schumacher Motor 

Express, Inc., 41 N.W.2d 182; Gulf Insurance Co. v. Boh Bros. 

Construction Co., 331 So.2d 897 (La.App.1976). Except for 

18� 



prescribing a route and a time frame within which the duties were 

to be performed, Pepperidge exercised no other control. Dixie 

Drivers, on the other hand, had control of hiring, firing, 

transferring the petitioner, providing safety rules, physicals 

and licensing. 

The "details of work II has been addressed by the California 

Supreme Court in Marsh v. Tilley Steel Co., 606 P.2d 355 

(Cal.1980), as follows: 

"The special employment relationship and its 
consequent imposition of liability upon the 
special employer flows from the borrower's 
power to supervise the details of the 
employee I s work. Mere instruction EY the 
borrower on the result to be achieved will not
suffice. 11-- --- -- -- ---- --­

(Emphasis supplied) 

Accordingly, where the evidence, though not in conflict, 

permits conflicting inferences, the existence or non-existence of 

a special employment relationship which would bar the injured 

employee's action at law is generally a question reserved for the 

trier of fact. Professor Larson states it as follows, at 8-385: 

n It is still true, of course, that the right 
to control the end result as distinguished 
from the method or-arriving at it falls short 
of showing employment." (Emphasis supplied) 

Step two of the Larson test: whether or not the work being 

done at the time of the injury was essentially that of the 

alleged special employer has met with diverse interpretation. In 

the labor broker situation, the work being done is almost always 
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that of the alleged special employer. However, many states, 

including Florida, have inquired as to whether or not the work 

being done was "essential to" or "incidental to" the business of 

the alleged special employer. California has held that evidence 

to negate a special employer relationship can be shown by the 

employee who is not engaged in the borrower's usual business 

(Marsh ~ Tilley Steel Co., supra). Illustrative in Florida is 

Williams v. Pan-American World Airways, 448 So. 2d 68 (Fla. 3d 

DCA,1984) where the work of carrying baggage was merely 

"incidental" to the essence of the alleged employer, Pan-Am, 

which was clearly to transport the passengers themselves. The 

"incidental" aspects to Pepperidge Farm's business is the moving 

of their product from warehouse to depot. That is not to say 

that the work is not indispensable, but it is certainly not the 

essence of the business. For this reason, Pepperidge leased both 

drivers and vehicles. 

Finally, when the 4th DCA ruled that Booher was a special 

employee of Pepperidge Farm and that his tort claim was barred by 

virtue of the availability of Workers' Compensation, it created 

an entirely new rule of law for which there is no precedent. 

This could be tantamount to the abolition of all third-party 

claims. 

The next rule of law propounded by the court is "henceforth 

where a general employer in the business of providing temporary 

help provides compensation coverage to an employee while he is on 
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assignment working for another employer, then that employee is 

barred from suing his special employer for on-the-job injuries. 

This sweeping pronouncement is obviously intended to cloak the 

borrowing employer with the "special employer" immunity. It is 

obvious to the reader of the opinion that the court intended to 

bar all temporary employees provided by labor brokers from ever 

maintaining a common-law action against the borrowing employer, 

provided that the labor broker carries compensation coverage. 

Essentially, they have created a class of employees who are 

excluded from the factual test provided by Professor Larson and 

followed throughout the united States. These employees will no 

longer be afforded their common law remedy regardless of their 

relationship with the borrowing employer. This is in conflict 

with Shelby Insurance Co. ~ Aetna Insurance Co., supra; Thornton 

~ Paktank Florida, Inc., 409 So.2d 31 (Fla. 2d DCA,198l) and 

Williams v. Pan-American World Airways, supra. 

In Thornton, supra, the 2nd DCA reversed a Summary Judgment 

on essentially similar facts. Essentially similar to the extent 

that the classification of the parties is the same: labor 

broker, borrowing employer, contract between broker and borrower 

and an injured employee. The majority stated: 

" ••• the facts of this case simply do not 
support the conclusion that appellee ever 
actually became appellants' employer, or that 
there was any contract of hire, whether 
express or implied, between them." 

Although the 4th DCA says that there is "arguably· a 

conflict between the instant case and Thornton, it is submitted 
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that it is a direct conflict in that given the facts of Thornton, 

the summary judgment against him would have been affirmed in the 

4th District. 

In Williams v. Pan-American World Airways, supra, Pan-Am 

approached the problem rather uniquely. They avoided the special 

employer/general employer confusion by utilizing §§440.l0 and 

440.11 by attempting to categorize themselves as "general 

contractors" and the labor broker as a Rsub-contractor". They 

then invoked the immunity doctrine as set forth in §440.l0. The 

Third District Court of Appeal, through Judge Schwartz, reversed 

the summary judgment, holding that Pan-Am was, as a matter of 

law, not immune from a common-law action. 

The petitioner offers an approach to the determination of the 

relationship between the parties that is more in keeping with the 

times. Frequently, this Court has responded to such social 

needs. As Judge Ervin pointed out: 

"In the past, the court has not been reticent 
in changing established principles of law when 
conditions for their continued application 
were deemed no longer relevant. The court 
reserves to itself the option of exercising a 
'broad discretion' taking 'into account the 
changes in our social and economic customs and 
present day conceptions of right and 
justice. ,n Duval v. Thomas, 114 So.2d 791, 
795 (Fla.1959). 

The broad application of workers' compensation laws in this 

country to virtually all employees makes the doctrine of general 

employer/special employer obsolete. A possible alternative is an 
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examination of the contractual obligation between the borrowing 

and the lending employers. If, as in the case at bar, the 

borrowing employer intends for the loaned employee to be an 

independent contractor, then he is bound by the terms of his 

contract. The borrowing employer can not have it both ways: he 

can not deny the existence of an employer/employee relationship 

should he be without fault when a workman is injured and invoke 

the same relationship if his negligence causes the injury. These 

cases can not be determined in a vacuum which ignores the 

existence of contractual obligations and intentions. Contrary to 

the law in this state, the 4th DCA has done just that and its 

decision in the case at bar can not be left to stand. 

ted, 

3rd Floor 
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