


with respect to subsections e and g. The trial court, while
noting that consideration of these pairs of aggravating circum-
stances '"might qualify as doubling of the factors" (R1432),
nevertheless overruled the defense objections and instructed
the jury on all four aggravating circumstances.z/ The court
also refused a defense request to give a cautionary instruction
to the jury on the impropriety of doubling-up aggravating
factors relating to the same aspect of the crime. (R1432-1433)
The defense objection to the instructions which per-
mitted the jury to double-up aggravating factors was well-
founded and should have been granted. In Provence, this Court
specifically prohibited the doubling-up of subsections d
(commission of a robbery) and f (pecuniary gain). Likewise,

in White v. State, 403 So.2d 331,338 (1981), this Court con-

demned the doubling-up of the aggravating circumstances con-
tained in subsections e (avoiding arrest) and g (hinderance
of law enforcement). In fact, in its written findings in
support of the death penalty the trial court, after finding the
applicability of subsections d and e, specifically did not con-
sider subsections f and g concluding that it "would unnecessarily
constitute a doubling of the aggravating factors." (R242)

The reasoning underlying the contradictory policy of
allowing the jury but not the court to improperly double aggra-

vating circumstances was expressed by the trial judge as follows:

7/ The jury was also instructed on a fifth aggravating circum-
stance: that the defendant created a great risk of death to
many persons (subsection c).’
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It does not appear to the court to be clear
from the appellate cases it's read to be
improper for the jury to consider those
even though it's clear they cannot be used
by the court in the sentencing of the de-
fendant.

(R1432)

However, it is self-evident that if it is improper for the trial
court to double-up aggravating factors in reaching its conclu-
sion as to the propriety of the death penalty in a given case,
it is equally improper for the jury to double these same aggra-
vating circumstances in making their determination. The trial
court's reasoning belittles the jury's function in the death
penalty scheme by implying that the advisory jury's role is so
insignificant that the jury need not follow the law as enunciated
by this Court.

The jury is the conscience of the community and this
Court has emphasized the importance of the jury's role in recom-

mending life or death. Tedder v. State, 322 So.2d 908 (Fla.1975).

The jury's recommendation must weigh heavily with the trial
court, and the jury's advisory opinion takes on added signi-
ficance on appeal in the event a trial judge overrides a life

recommendation. Tedder v. State, 322 So.2d at 910. Therefore,

because of the importance of the jury's role to the rational
and just functioning of the Florida death penalty process,
fundamental fairness requires that the jury, no less than the
trial judge, be guided by the applicable standards and law
which has been enunciated by this Court.

Therefore, because the trial court erred by allowing

the jury to double-up aggravating circumstances, and because
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the improper doubling may well have influenced the jury's death
recommendation, Ernesto Suarez's death sentence should be re-

versed and this cause remanded for a new penalty proceeding

before an advisory jury.
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ISSUE V.

THE TRIAL COURT ERRED BY SEN-
TENCING ERNESTO SUAREZ TO DEATH
BECAUSE THE PENALTY WEIGHING
PROCESS INCLUDED INAPPLICABLE
AGGRAVATING CIRCUMSTANCES AND
EXCLUDED APPLICABLE MITIGATING
CIRCUMSTANCES THEREBY RENDERING
APPELLANT'S DEATH SENTENCE UN-
CONSTITUTIONAL UNDER THE EIGHTH
AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

The record reveals that the trial court improperly
applied the Florida death penalty statute (§921.141, Fla.Stat.
(1983)) by erroneously finding an inapplicable aggravating
circumstance; doubling two other aggravating circumstances; in-
jecting the element of remorse into the weighing process; and
excluding applicable mitigating factors. The trial court's
misapplication of the statute rendered Ernesto Suarez's death
sentence arbitrary and capricious in violation of the Eighth and

Fourteenth Amendments. Proffitt v. Florida, 428 U.S. 242, 96

S.Ct. 2960, 49 L.Ed.2d 913 (1976).

A.

The Trial Court Erred In Finding As An Ag-
gravating Circumstance That Appellant
Knowingly Created A Great Risk Of Death To
Many Persons.

The trial court found as an aggravating circumstance
that the Appellant created a great risk of death to many persoms.
In support of that finding, the court stated:

[Tlhe facts and evidence of this case demon-

strate that there was, indeed, a high proba-

bility or great likelihood of death to many

persons created by the defendant's actions.
The defendant's conduct was contemporaneous
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with the capital felony in that the evi-

dence shows that the defendant wildly fired
. 14 rounds from his semi-automatic rifle at

the police officers and that at the specific

time of the murder there were at least three (3)

or four (4) other police officers within 20-

30 feet of the defendant.

(R243)

Initially, it must be emphasized that in addition to
the deceased, there were only three, not four, other police
officers present at the time of the shooting. (R662,711) These
officers were McDaniel, Waller, and Kuhl. This fact was noted
by the prosecutor in his closing argument to the advisory jury.
(R1425-1426)

This Court has held as a matter of law that the pres-
ence of three persons in addition to the victim is insufficient

to establish the aggravating circumstance of great risk of

‘ death to "many' persons. Johnson v. State, 393 So.2d 1069
(Fla.1980). 1In Kampff v. State, 371 So.2d 1007 (Fla.l1979), this

Court stated:

When the legislature chose the words with
which to establish this aggravating circum-
stance, it indicated clearly that more was
contemplated than a showing of some degree
of risk of bodily harm to a few persons....
The great risk of death must be to "many"
persons. By using the word '"many,'" the
legislature indicated that a great risk of
death to a small number of people would not

establish this aggravating circumstance.
371 So.2d at 1009-1010.

The Kampff decision was followed by Johnson v. State

in which the defendant had engaged in a pistol shoot-out with
the proprieter of a pharmacy during an attempted armed robbery.

Three other persons were present in the drugstore at the time.
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In reversing the trial court's finding that the defendant had
. created a great risk of death to many persons, this Court

emphasized:

The "many persons' referred to by the trial
court were the other three persons present
in the drugstore at the time of the shoot-
out. Three people are not '"many persons"

as we have interpreted that term in the con-
text of Section 921.141(5)(c).

393 So.2d at 1073.

Therefore, it is clear that in the present case, the
trial court erred by concluding that Appellant created a great

risk of death to many persons.

B.

The Trial Court Erred By Finding The Pres-
ence Of Two Aggravating Factors Based Upon
The Same Facts.

‘ The trial court found as aggravating factors that the
murder was committed while the Appellant was engaged in flight

8/

after committing a robbery=' and that the murder was committed
for the purpose of avoiding arrest. These two aggravating cir-
cumstances refer to the same aspect of Appellant's conduct

(fleeing arrest) and thus the trial court's findings constitute

an improper doubling of aggravating factors in violation of this

Court's decision in Provence v. State, 337 So.2d 783 (Fla.1976).

8/ Although the trial court's finding is worded in terms of

"attempted commission of the crime of robbery," it is clear from

the record that Appellant had fled the scene of the robbery and

was fleeing arrest at the time of the shooting. Accordingly,

the appropriate finding under Section 921.141(5)(d) is "flight
‘ after committing' a robbery.
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In Provence, this Court prohibited the doubling of
aggravating circumstances which refer to the same aspect of the
defendant's crime. Here, the court used the aspect of Appellant's
flight from arrest to establish both the aggravating factors of
avoiding arrest and flight after committing a robbery. This was

error.

C.

The Trial Judge Erred By Using The Factor

Of Lack Of Remorse To Enhance The Statutory
Aggravating Circumstances And By Injecting

His Personal Beliefs Into The Weighing Process.

In Pope v. State, 441 So.2d 1073,1078 (Fla.1983), this

Court stated:

[W]e hold that henceforth lack of remorse
should have no place in the consideration of
aggravating factors. Any convincing evidence
of remorse may properly be considered in miti-
gation of the sentence, but absence of remorse
should not be weighed either as an aggravating
factor nor as an enhancement of an aggravating
- factor.

The trial court in the instant case violated the foregoing man-
date by considering the factor of lack of remorse in concluding
that Appellant should suffer the penalty of death.

The trial court concluded its findings in support of
the death sentence by stating:

There are sufficient and great aggravating
circumstances which exist to justify the sen-
tence of death. 1Indead, the actions of the
Defendant show a total disregard for the rights
and safeties provided by our laws and consti-
tutions to the citizens of this State. His
only profession is that of an outlaw and his
only response to any provocation is to kill.
The court truly believes that this Defendant
has nothing but hate and distrust for any law
enforcement agency or officer and that he does
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not feel any remorse or misgivings for taking
the life of Deputy Howell. His only concern

is that he did not succeed and make good his

scheme of robbery and murder. The Defendant

is deserving of no other sentence but death.

(R244) [Emphasis added]

It is clear from the foregoing comments that the trial court
considered lack of remorse as an enhancement of the statutory
aggravating circumstances.

Moreover, the court's conclusion that Appellant lacked
remorse was merely personal supposition. There was no evidence
presented with regard to a lack of remorse. Similarly, the
court's conclusions that Appellant's '"only profession is that
of an outlaw and his only response to any provocation is to
kill" are without basis in fact. Contrary to the court's sup-
positions, the evidence indicated that Appellant was a soldier
and migrant worker, and there was no evidence to establish that
Appellant had killed in response to provocation at any other
time or place. Finally, the court's finding that Appellant's
"only concern is that he did not make good his scheme of
robbery and murder' is also without factual support.

Therefore, the trial court erred by considering lack
of remorse as an enhancement of the statutory aggravating cir-
cumstances, and by injecting his personal beliefs and supposi-

tions into the weighing process.

D.
The Trial Court Erred By Failing To Consider
Mitigating Evidence Which Tended To Indicate
That Ernesto Suarez Suffered From Post-Traumatic
Stress Syndrome As A Result Of His Combat Ex-
perience In Angola.
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The law is clear that the trial court must consider

all evidence offered in mitigation. Eddings v. Oklahoma, 455

U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982). 1In the present
case, there was substantial psychiatric and lay testimony pre-
sented which tended to indicate that at the time of the crime
Appellant was suffering from stress as a result of his combat
experience in Angola. The trial court's failure to consider or
discuss this evidence in its findings in support of the death
penalty constituted error.

At trial, Ernesto Suarez testified that he had immi-
grated to the United States from Cuba in May, 1980. Prior to
coming to the United States, he had been forced to serve in
the Cuban military. Mr. Suarez had been involved in combat duty
in Angola.

Psychiatrist Jose Lombillo testified on behalf of
the defense at the penalty proceedings. Dr. Lombillo had con-
ducted interviews and examinations of Mr. Suarez prior to trial.
Dr. Lombillo testified that Appellant had been wounded three
times while in Angola and had almost died. While in Angola,
Appellant developed instincts for survival and "it was almost
reflex to use [guns] whenever it was necessary.' (R1415-1416)

As a result of his examinations of Appellant, Dr.
Lombillo concluded that Mr. Suarez was competent and that he was
not mentally ill. (R1420) However, Dr. Lombillo also concluded
that:

[Alt the time of the offense he was under a

great deal of stress and the issue of his

survival is important because when he was in

the war in Angola there were acts similar to

that.
(R1420)
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Dr. Lombillo's conclusion is consistent with the psy-
chological syndrome commonly known as post-traumatic stress

disorder. See American Psychiatric Association, Diagnostic and

Statistical Manual of Mental Disorders (3rd ed. 1980) Section

309.81. A feature of this disorder is increased irritability
which

may be associated with sporadic and unpre-
dictable explosions of aggressive behavior,
upon even minimal or no provocation. The
latter symptom has been reported to be par-
ticularly characteristic of war veterans
with this disorder.

Diagnositc and Statistical Manual of Mental
Disorders, §309.31 at p.Z37.

Accordingly, Appellant's post-combat related stress may well have
been a contributing factor to his aggressive behavior in this
case.

Certainly, this potentially mitigating evidence de-
served consideration by the trial court. However, the court
merely concluded that the statutory mitigating circumstances of
mental impairment and mental disturbance had not been met,
reasoning that Dr. Lombillo had testified that Appellant was
competent and not mentally ill. However, even assuming arguendo
that the evidence regarding Appellant's post-traumatic stress
disorder is not encompassed by the definitions of the statutory
mitigating circumstances, it nevertheless deserved consideration
and discussion. The trial court is required to consider all

evidence in mitigation. Eddings v. Oklahoma, supra.

Therefore, the trial court erred by failing to consider
the mitigating evidence relating to the contributing effect of

Appellant's combat induced stress on his actions in this case.
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“E.

The Trial Court Erred By Failing To Con-

sider Nonstatutory Mitigating Evidence Which

Was Presented By The Defense.

In its findings in support of the death penalty the
court failed to discuss the nonstatutory mitigating evidence
presented by the defense. The court merely concluded, after
discussing the absence of statutory mitigating circumstances,
that "[t]here are no mitigating circumstances, either statutory
or otherwise, which would outweigh any aggravating circumstances."
(R241) The court's summary conclusion that no nonstatutory
mitigating circumstances existed was inappropriate. The trial
court was required to consider the evidence of mitigation and at
least make some reference to it in the weighing process. See

Dougan v. State, 398 So.2d 439,441 (Fla.1l981) dissent.

This Court has recognized that a defendant's history
and background are relevant to the existence of mitigating

factors. Shue v. State, 366 So.2d 387,390 (Fla.1978). 1In Shue,

this Court noted the relevance of evidence relating to the
defendant's violent and deprived childhood. 1Id., 366 So.2d
at 389.

Similarly, in the present case Appellant was reared
in an environment of violence and deprivation. Dr. Lombillo
described Appellant's life as "a series of struggles he has
suffered since he was a child."” (R1413) Appellant was born in
a Cuban military fortress on September 4, 1954 during a time
of turmoil and revolution. Dr. Lombillo, himself a Cuban immi-
grant, described Cuba during this period as a '"military state."

(R1414)
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Appellant's parents divorced at an early age and when
his mother remarried he had difficulty dealing with his step-
father. (R1413) When Appellant was fifteen years of age, his
stepfather attacked his mother. 1In an attempt to defend his
mother, Appellant physically confronted his stepfather. (R1413)
As a result, Appellant was banned from the house. (R1413) With
nowhere else to go, Appellant joined the military. (R1414)
However, he was subsequently absent without leave and as a re-
sult spent four years in jail. (R1414) As a condition of his
release from jail, Appellant was forced to serve in the military
again. (R1414) He was a member of a Marine infantry unit sent
to Angola. (R1415) Upon his return to Cuba, he sought and was
granted permission to come to the United States. (R1417)

Under these circumstances, the court should have con-
sidered and discussed the Appellant's violent and deprived
background as a nonstatutory mitigating circumstance. Appellant's
background, a circumstance over which he had no control, may
well have been a contributing factor to his behavior in this
case. As Dr. Lombillo stated:

I'm trying to convey to you the constant tur-

moil and struggling, guns and fights and

action from one place to the other. This 1is

his background and this is what I noticed when

I talked with him. My psychiatric examination

of him, he appeared to be intelligent and

articulate. He was very pleasant and he could

be very cooperative. I mean, he can be very

pleasant when you're talking to him but you

can see how in danger he can turn into another

person, almost like a cat. You can see he can

react completely different when the instincts

for survival take over to the point where he

have control or not he might do everything

that he do to hurt or help himself.
(R1418)
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Therefore, the trial court erred by failing to consider
Appellant's history and background as nonstatutory mitigating

circumstances prior to sentencing Ernesto Suarez to death.

Summary

Whether considered cumulatively or individually, the
trial court's misapplication of the foregoing aggravating and
mitigating factors requires that Ernesto Suarez's death sentence
be vacated. Consequently, this Court should either reduce the
death sentence to life imprisomment or remand this cause for a

new penalty phase proceeding.
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CONCLUSION

For the foregoing reasons, Ernesto Suarez respectfully
requests this Honorable Court to reverse his convictions and
vacate his sentence of death.

Respectfully submitted,
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