


Appellee recognizes that the Fourth District has

stated in Stanley v. State, 451 So.2d 897 (Fla. 4th DCA 1984) ,

that transcripts of tapes admitted into evidence should not

be used. However, in Stanley the Fourth District recognized
that use of transcripts would be harmless if the transcripts
were accurate. Appellee invites this Court to review the

copy of the transcript as given to the jury and to compare
that transcript with the unedited transcripts of the tapes.
Appellee submits that any possible error would be harmless

due to the accuracy of the tapes. In Grimes v. State, 244
So.2d 130 (Fla. 1971), this court held that where the state
published a transcript to the jury by having it read in open
court, the defendant's claim would fail for lack of prejudice
where the publishing witness had personally made and authenti-
cated the tape. Sub judice, Leonard Adams, Jim Spiller, and
Frederick Moore all attested to the accuracy of the tapes.
(R-1509-10); 1228-9; 1245-6) The appellant's objection to the
jury receiving the transcripts was on the grounds of 1) the
best evidence rule, 2) the transcripts had not been

properly authenticated, and 3) that giving the jury the
transcripts would give evidentiary value to the transcripts.

(R-1221-2) Nowhere is it suggested at trial or on appeal that




the transcripts were not accurate. The prosecutor
responded to the "shotgun' objection by stating that he
wasn't sure whether the appellant's counsel was challenging
the audibility of the tapes and apprised the trial court of
the veracity of the tapes and transcripts as follows: 'We
have listened to them several times before, and on this
equipment, they are quite audible and in conjunction with
the transcript". (R-1223) Later on, the trial court recognized
that ''the intelligible portions'" were accurate. (R-1475)
The state argued that the transcript would be of
"substantial assistance' to the jury by identifying who was
speaking at different times throughout the tape. (R-1223)

This use was explicitly approved by the Fifth Circuit Court

of Appeals in Fountain v. United States, 384 F.2d 624 at 632

(5th Cir. 1967). In Fountain the Fifth Circuit required
that the transcript be accurate and that voices in recording
be identified by someone with personal knowledge. This is
exactly the procedure that was followed sub judice.

The appellant never made an objection to the use of
the tapes on the grounds that they supplant the evidence
produced by the tapes themselves. As such, the appellant

is precluded from raising this issue for the first time on




appeal. Castor v. State, 365 So.2d 701 (Fla. 1978). 1If

this court does review the merits of the claim, the proper
scope of review of a claim of unwarranted emphasis is

whether the trial court abused it's discretion. United
States v. Hall, 342 F.2d 849 (4th Cir. 1965) In Hasam Realty
Corporation v, City of Hallandale, 393 So.2d 561 at 562 (Fla.
4th DCA 1981) the Fourth District defined an abuse of discre-
tion as arising '"'when there is no conceivable bases for the
decision. Reviewing, the appellants under the Hasam Realty

standard, the appellant's claim must fail in light of the

accuracy of the transcripts,8 the assistance provided to the

jury and the availability of Leonard Adams for cross-

. . 9
examination.




ARGUMENT
ISSUE 1V
THE TRIAL COURT PROPERLY DENIED THE
APPELLANT'S MOTION FOR MISTRIAL.
Appellant claims that the trial court erred by
failing to grant a mistrial as a result of the prosecutor's
comment at R-1545 which appellant claims was intended to
give the impression that the appellant would kill again
if acquitted. (AB-29) This Court has stated that a prosecutor's
arguments must be viewed "in the light of the circumstances"”
of which they were made. State v. Jones, 204 So.2d 515 at
517 (Fla. 1967). Accordingly, when the complained of comment

is reviewed in the context of the appellant's previous

argumentslO it is clear that the prosecutor's comment was

in fact a statement proposing that the evidence provide
sufficient proof of the appellant's guilt and that if the

law was as the appellant's counsel had argued a criminal
defendant would have to be acquitted even though there was
sufficient evidence of his guilt because there was no first
hand knowledge of the appellant being at the Baskovich
residence. Since the prosecutor's comment was not one

which suggests that the appellant would kill again if acquitted
when viewed in the context in which it was said, the trial
court did not err in granting the appellant's motion for a

mistrial.




Appellant argues that the prosecutor's comment that
the fingerprint evidence was uncontradicted was a comment
on the appellant's failure to testify and that it implied
that the appellant had to make showing,contrary to law which
imposes the burden upon the state and not on the criminal
defendant. However, the appellant's argument is contrary
to the long standing position of this court that permits
the prosecutor to comment on 'uncontradicted or uncontroverted
nature of the evidence during argument to the jury." White
v. State, 377 So.2d 1149 at 1150 (Fla. 1980). As for the
last sentence of the comment which is cited by the appellant
("There is no other evidence." [R-1559 AB 30]), this was a
product of defense counsel's objection which interrupted
the prosecutor. As such, it was created by the appellant

and should not merit relief under the invited error doctrine.

Sullivan v. State, 303 So.2d 632 (Fla. 1974) Furthermore, a

review of the completed statement by the prosecutor after the
objection and the court's ruling (R-1560) discloses that the
statement does render it susceptible to being interpreted as
referring to the appellant's failure to testify or present
evidence. As such, the prosecutor's comment was not

improper and the trial court did not err by denying the

appellant's motion for a mistrial.




ARGUMENT
ISSUE V
WHETHER THE TRIAL COURT ERRED BY

IMPOSING A DEATH SENTENCE AFTER
THE JURY RECOMMENDED LIFE.

Appellant cites Stromberg v. California, 283 U.S.
359 (1931) for the position that felony murder by the

jury is "constitutionally mandated'. (AB-32) From this
point the appellant argues that since the jury returned

a verdict of felony murder, the jury must have determined
that the appellant was not the triggerman, and as such,

the trial judge erred by overriding the jury recommendation
of life since there was a reasonable basis for the rejection
of the death penalty. The appellant's contention that

jury finding of felony murder is mandated by the constitution

is completely without merit. Stromberger was strictly concer-

ned with facial validity of a California statute when

attacked on first amendment and due process grounds. Secondly,
the appellant's claim that the jury found felony murder is
extravagently speculative and contrary to all the evidencef
The appellant's use of small portions of Leonard Adams'
testimony, taken out of context, is substantially misleading.
Rather than give a syllogistic explanation of Leonard Adams
testimony in this brief to refute the appellant's shallow

evidentiary claims, appellee submits that the tape conversa-

tions dispositively refute the interpretation urged by the




appellant. (R1985) Appellee's position is bolstered by the
jury's finding that the appellant carried a gun. (R206)
Appellant argues that there was no evidence that the
appellant carried the gun which was thrown out and that
Echols stated that he (Echols) threw the gun out near the
scene, Again, the appellant distorts the record. During
the guilt phase, Faye Baskovich testified that one of the
criminals carried a club and the other carried a gun. The
billy club gun was recovered from the Echol's residence.
(R1072,1655) To find that the appellant was not the killer
would require that all tape conversations be completely
disregarded and that Echols carried and discarded the
handgun while also obtaining the billy club shotgun from
the appellant after the crime and transporting it back to
his residence in Indiana. This is illogical and without
record support. If the billy club shotgun was not the club
testified to by Faye Baskovich, there was only one gun used
in the commission of the crime and the jury found that the
appellant carried that gun. (R206) Furthermore, Echols never
stated that he threw the gun out, but rather, that the gun
was thrown out.12

Appellant claims that trial court never considered the

Enmund issue in sentencing the appellant. Enmund v. Florida,

458 U.S. 782 (1982). However, the trial court was apprised
of this issue and rejected it's application. In Enmund
the United States Supreme Court held that the imposition of

a death sentence upon one ''who aids and abets a felony but
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who does not himself kill, attempt to kill, or intend
that a killing take place or that lethal force will be

employed" violates the Eighth Amendment. Enmund at 788.

The inapplicability of Enmund is obvious on numerous grounds.

First, the trial court found that the appellant was the
triggerman. Secondly, even if the appellant was not the
triggerman, the fact that Nelson and Echols waited for
Baskovich to leave his restaurant and followed him (Basko-
vich) home disputes the claim on appeal that the appellant's
only desire was to burglarize the Baskovich residence and
provides evidence that the murder of Baskovich was essential
for both Nelson and Echols. As for the appellant's claim that
the argument outside the Baskovich residence was a result

of the appellant being disturbed by the killing of Baskovich,
appellee submits that the evidence would suggest that the
appellant was upset at the absence of the money at the
Baskovich residence which was to be the appellant's compensa-
tion for the murder.

Appellant claims that the trial court relied on non-
statutory aggravating factors. A review of the appellant's
citations revealed that factors complained of were
1) statutory findings required to be made by the trial court

prior to retaining jurisdiction over a defendant's sentence,




2) used to show the lack of evidentiary support for (negation
of) the statutory mitigating factors, 3) elements of statutory
aggravating factors, or 4) not considered by the trial court

13 Dr.

in determining the propriety of the death sentence.
Afield's report was used to rebute the mitigating factor

of diminished capacity. (R345) As such, the appellant's
complaint about the lack of Miranda warning and reliance on
Estelle v. Smith, 451 U.S. 454 (198l) is without merit.
Alternatively, the appellant's failure to raise the Miranda

issue or Dr. Afield's use of the prosecutor's memorandum

precludes the issue from being raised for the first time

on appeal. Castor v. State, 365 So.2d 701 (Fla. 1978);

Wainwright v. Sykes, 433 U.S. 72 (1977).

Appellee concedes that the standard of review of a
trial court's override of a jury recommendation of life is
whether the facts suggesting the sentence of death are so
clear that virtually no reasonable person could differ. Tedder
v. State, 322 So.2d 908 (Fla. 1975).
458 So.2d 750 (Fla. 1984) this court held that where there were
four legitimate aggravating factors and no mitigating factors
the Tedder standard had been met and the trial court's jury
override would be affirmed. Sub judice, there were three
statutory aggravating factors and no mitigating factors. As

such, the trial imposition of the death penalty over the jury




recommendation of life was proper. Parker, supra.
Appellant concedes that contract killings are
properly found to be within the scope of the statutory
aggravating factor of cold, calculated and premeditated.
(AB-41) However, the appellant argues that the application
of this aggravating factor is improper where the defendant
is not the triggerman and not present in a felony murdef
setting. This argument is without merit in light of the

trial court's finding of premeditated murder and the

appellant as the triggerman.14 (R-342) The appellant's

complaint about the admission of the video tape is without

merit since the trial judge did not use it as a basis for

determining the appellant's sentence.15




FOOTNOTES
1 The general rule is that face-to-face confrontation and the
use of cross-examination provides accuracy in the fact finding
process. Since face to face confrontations and cross-examination
are aspects of the Confrontation Clause whose purpose is to
insure truthfulness of testimony, the exclusion of evidence which
is unquestionably truthful and accurate would not be mandated by
purposes behind the face-to-face confrontation and cross-
examination aspects of the Confrontation Clause of the Sixth
Amendment. Therefore, "certain hearsay exceptions (that rests
upon such solid foundations that admission of virtually any
evidence within them comports with the substance of the
constitutional protection. Robert, 448 at 66 citing Mattox v.

U.S., 156 at 244, 39 L.Ed. 409, 15 S.Ct. 337 (1885)

2 Appellee submits that tape # 1 would also be admissible
under the co-conspirator exception to the hearsay rule. As for
this point, Appellee will rely on its argument in Issue II of

this brief.

3 Robert Echols' statement obviously subject him to criminal
liability. Further, the last sentence in 90.804 was meant to
codify the Bruton v. U.S., 391 U.S. 123, 20 L.Ed.2d 476, 88 S.Ct.
1620 (1968). Since Bruton was a Confrontation Clause decision
and the admission of a co-conspirator's declarations do not
offend the Confrontations Clause, Dutton v. Evans, 400 U.S. 74,

27 L.Ed.2d 213, 91 S.Ct. 210 (1970), the last sentence would not
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preclude the admission of the statements by Robert Echols because
they are not offensive to the Confrontation Clause. ... Stated in
another manner, the last sentence of 90.804 is a codification of
confrontation clause requirements, and as such, should not
preclude the declarations of Robert Echol since they are not

vilative of the Confrontation Clause.

4 Appellee disputes the Appellant representation that the

state never argued that conspiracy involved "anything other than
the murder." Rather, the state argues in the alternative
throughout the evidentiay issues. Furthermore, as a matter of
historical appellate law, the Appellee is not burdened with the
same waiver and procedural default bars that an Appellant bears
and a trial court rulings will be upheld on appeal if there are

valid reasons for its ruling which weren't raised below.

5 Appellee submits that the Appellant entirely failed to

object to the co-conspirator's statement on the grounds of
insufficient independent evidence and that the issue cannot be
raised for the first time on appeal. The appellee recognizes
that the Apollo Instruction, as codified in 90.803(18)(e), was
given by the trial judge at the request of defense counsel. U.S.
v. Apollo, 476 F.2d 156 (5th Cir. 1976). However, the request
for this instruction is not sufficient to apprise the trial judge
that the co-conspirator's declaration should be excluded for lack
of independent evidence. As such the appellate should be

excluded from obtaining relief on this issue for the first time
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on appeal. Castor v. State, 365 So.2d 701 (Fla. 1978); If this

Court determines that the request for the Apollo instruction has
preserved the sufficiency of non co-conspirator hearsay evidence
for review, appellee provides the argument on the merits as an

alternative to the procedural default issue.

6 The evideﬁce at trial clearly reflects that the Robert

Echols and tﬁe Appellant were acquaintances from Gary, Indiana.
In the first%tape (non co-conspirator evidence), Robert Echol
declared tha& he had gone to Florida and killed Wally Baskovich
and returned}promptly by plane to Gary, Indiana. (R 2004-5).
Echols had initially gone to Florida with another person to kill
Baskovich, but had to abort the plan because there was a party
going on at the Baskovich residence. (R 2011) Echols was made
aware of an outside light being on when the burglar alarm was
active. (R 2@12) On a second attempt, Echols was forced to
abandon his plans to murder Baskovich because his partner became
intoxicated. (R 201) When the murder was finally accomplished,
Mrs. Baskovich was intentionally left alive. (R 2015) This
provides competent evidence that the purpose of the conspiracy
was to kill Wally Baskovich and strip the estate for the benefit
of conSpirato?s. When the above evidence from tape # 1 is viewed
with the evidence of the Appellant's fingerprint being found on
the jewelry bbx, the testimony of Irene Brobst concerning the
argument by t&o black men outside the Baskovich house at about

the time of the murder and the description of their car, the car




in Robert Echols name, the locations (from and to) and the time
frame of the 'toll calls, and that the probable murder weapon as
being from Gary, Indiana. There is substantial independent

evidence of a conspiracy and the Appellant's participation.

7 Prior to instructing the jury, as to the use of the
transcripts, the trial judge heard legal arguments which informed
him that the jury should not substitute the "words of the
transcript for the actual tapes themselves." (R 1224)
Thereafter, the trial judge stated that he would give the
corresponding cautionary instruction. (R 1224) Prior to the
play of the second tape, the trial court again gave the
appropriate cautionary instruction. (R 1454) Furthermore, the
undersigned assistant attorney general has been informed by the
prosecutor that this is a court reporter's error. As such,
Appellee is submitting a motion to correct the record pursuant to
Rules 9.200(f) and 9.300 Florida Rules of Appellate Procedure

with this brief.

8 Pena v. State, 432 So.2d 715 (Fla. 3d DCA 1983)

9 1In U.S. v. Avila, 443 F.2d 792 (5th Cir 1971), the Fifth

Circuit found that the accuracy of the subject tapes and the

corresponding transcripts was "bolstered by the fact that the
person who carried the recording device appeared as a witness and

was subject to cross-examination.
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10 Defense counsel made the classical argument that since the

Appellant was not caught at the scene with the smoking gun in his
hand the state had not met its burden of proving the Appellant's
guilt beyond a reasonable doubt. This point was made by defense
counsel by stating that it was the State's burden to prove every
element of the offense to the exclusion of every reasonable doubt
and that a reasonable doubt could be brought about by a lack of
evidence. (R 1524) Defense counsel then suggested that Leonard
Adams had made up the Appellant's involvement so as to obtain
benefit via increased reward money and favorable treatment by the
Indiana authorities. (R 1525) Defense counsel went on to state
that there was evidence that other persons had committed the
murder (R 1532) and that Adams and Echols had fabricated the
Appellant's participation to cast the blame away from Echols. (R
1533-1534) Defense implicitly suggested that Adams' involvement
with Echols was criminal, i.e., a co-conspirator in the murder,
because it was irrational for Echols to carry on the
converstations with Adams otherwise. Defense counsel also argued
that the fingerprint did not implicate the Appellant because it
was located on a jewelry box, which the defense counsel suggested
was not from the Baskovich house (R 1528), which was located
three blocks away from the house on public street. (R 1527) It
was also argued by the defense that fingerprint evidence was not
reliable since it wasn't associated with the Appellant until
after the Appellant's name was produced via Leonard Adams (R
1530) and that the fingerprint could have been on the jewelry box

innocently since it could be determined when the fingerprint had
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been placed on the box. (R 1527) 1In light of the above defense
argument the prosecutor's comment was in substance declaring that
the defense was arguing tht Appellant could not be found guilty

of murder.

11 Speculation of this nature should not be the basis for

reversible error. Sullivan v. State, 303 So0.2d 632 (Fla. 1974)

12 Appellee submits that Leonard Adams used the terms "throw
into the lake" to inquire whether the murder weapon had been
disposed of. (R 1484) Robert Echols never stated that he

personally disposed of the gun.

13 Where the complained of evidence is not considered in

determining the propriety of the death penalty a claim of
improperly admitted non statutory aggravating circumstance is

meritless. Rose v. State, 10 F.L.W. 280 (Fla. May 16, 1985).

14 After the jury returned the verdict of Appellant's counsel
made the argument to the trial court that the jury found that the
Appellant was not the triggerman. (R 1667) Thereafter the trial
court apprised defense counsel that he did not agree. (R 1667)
With this background, defense counsel chose not to obtain
clarification of the verdict and explically waived having the
jury polled to support his position. (R 1785) Appellee submits

that this issue has not been preserved for appellate review.

15 Rose v. State, supra.




CONCLUSION

WHEREAS the appellant has failed to show error
that affected the substantial right of the appellant,
the fairness of the preceding below or the propriety
of the sentence imposed this Court should affirm the
judgment and sentence of the Circuit Court of the Sixth
Judicial Circuit, State of Florida.
Respectfully submitted,
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