
• overhead screen. No transcripts were provided to the jury during 

the playing or showing nor were any taken back into the jury 

room. The Golden court noted that the Druggan rule against undue 

repetition and improper emphasis did not appear to be violated by 

the procedure of merely reading the transcript and flashing brief 

excerpts on a screen. The Golden court noted that there was 

precedent in Brady, supra, Grimes v. State, 244 So.2d 130 (Fla. 

1971) and Waddy v. State, 355 So.2d 477 (Fla. 1st DCA 1978), cert 

denied 362 So.2d 1056 (Fla. 1978) for reading to the jury but not 

for physically delivering for their use transcripts of taped 

statements. The Court in footnote 5 to the opinion, noted that 

only the attorneys had the transcripts and that the trial court 

• 
made sure that the jury was not able to read from a transcript 

while the witness was being examined. Certainly Golden 

recognizes the problem inherent in undue repetition and improper 

emphasis. In Defendant NELSON's case the procedure utilized 

created exactly the improper situation feared in Golden. The 

jurors individually received a copy of the transcript, had it 

available to them during the playing of the tapes, and had it 

available to them while the State then went through the 

transcript by page number. The tapes were extremely important to 

the State's case and clearly constituted the bulk of their case. 

This type of undue repetition and improper emphasis has 

consistently been recognized as error and was error in this 

situation • 

• 
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• ARGUMENT 

POINT IV 

THE COURT ERRED IN NOT GRANTING A MISTRIAL 
DURING CLOSING ARGUMENT IN LIGHT OF IMPROPER 
REMARKS MADE BY THE STATE. 

During closing argument the State made the following 

statement (at 1545): 

To use your common sense, all witnesses 
aren't free of eye problems. They aren't 
free of cataracts. That does not mean a 
crime didn't happen. That does not mean it 
can never be proved. If you are willing to 
say what Mr. McDermott asks you to say, that 
fingerprint on, a lot of corroboration is not 
enough, then what in effect you are doing, is 
giving this man right here a license to 
kill. e.a. 

• MR. McDERMOTT: May we approach the 
bench? 

The Defendant's objection was overruled. (R-1546). The State 

followed up with this argument by stating the following: 

MR. SANDEFER: Because in effect, what 
that argument entails is that the better 
planned a murder is, you are going to have to 
let him go because reward him for planning a 
murder. 

Comments of this nature are intended to create the impression 

that if the jury acquits a Defendant, the Defendant will kill 

again. These types of comments have long been recognized as 

error. Rahmings v. State, 425 So.2d 1217 (Fla. 2d DCA 1983) (so 

you can sleep real good konight because you will have prevented a 

murder by giving her a conviction); Grant v. State, 194 So.2d 612 

•
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• (Fla. 1967) (do you want to give this man less than first degree 

murder and the electric chair and have him get out and come back 

and kill somebody else); Sims v. State, 371 So.2d 211 (Fla. 3d 

DCA 1979) (if acqui tted, he can "go get another one" g i vi ng 

impression that the Defendant would commit another murder); 

Chavens v. State, 215 So.2d 7513 (Fla. 2d DCA 1968) ( ••• let him 

go back out in your community and handle more morphine); Jackson 

v. State, 451 So.2d 458 (Fla. 1984). 

The prosecutor later argues regarding various 

statements made by the participants and Adams. He states: There 

is only one way the Defendant could relate those things or Echols 

could relate those things to Adams. (R-1554-5). The Defendant 

had not testified and no statements of the Defendant had been 

• admitted. He continues on this course by later saying (at 1559): 

Mr. McDermott wants you to ignore the 
scientific proof and let the man go. There 
is nothing in the evidence to indicate 
innocence. The fingerprint is uncontradicted 
proof this man was involved. There is no 
other evidence. 

MR. McDERMOTT: Approach the bench, Your 
Honor? 

THE COURT: Yes, sir. 

The Defendant's objection was overruled and the prosecutor went 

on to later say the same thing. (R-1582). Clearly the inference 

is that the Defendant has offered no evidence to the contrary and 

this ignores the fact that the Defendant does not have to offer 

anything and to imply in this manner that he does is clearly 

erroneous. Griffin v. California, 3813 U.S. 6139 (1965); Layton v. 

• State, 435 So.2d 883 (Fla. 3d DCA 1983). 
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• ARGUMENT 

POINT V 

THE COURT ERRED IN SENTENCING THE DEFENDANT 
TO DEATH IN LIGHT OF THE JURY'S LIFE 
RECOMMENDATION, PARTICULARLY IN LIGHT OF THE 
STRONG EVIDENCE INDICATING THAT THE DEFENDANT 
WAS NOT THE TRIGGERMAN. 

The Jury was given verdict forms for murder, robbery 

and burglary. (R-294-6). The verdict forms were detailed for 

the robbery and burglary in that they included sub-paragraphs 

which needed to be checked. (R-295-6). The jury even returned 

to the courtroom to inquire if they were required to check those 

sub-paragraphs. (R-165l). The verdict form for the murder 

charge was not detailed. (R-294). Following their 

• deliberations, the jury returned a vedict as to the robbery and 

burglary which included following the detailed verdict 

instructions as to specific findings. As to the murder, they 

found the Defendant guilty of murder in the 1st degree and wrote 

on the verdict form "Felony - Florida Statute 782.04." (R-294). 

The inclusion of the statutory enumeration is significant since 

the written jury instructions supplied to the jury included this 

enumeration for felony murder. (R-261). The instruction for 

premeditated murder did not include any statutory citation. (R­

261). The instruction for premeditated murder did not include 

any statutory citation. (R-260). Thus the jury, after receiving 

detailed instructions as to specific findings with regard to the 

• 
various types of robbery and burglary, when confronted with a 
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• lack of detailed instruction as to first degree murder, made 

known its finding as to the type of first degree murder charge by 

clearly writing "Felony - Florida Statute 782.04." This result 

is based on common sense in light of what was clearly written on 

the verdict, and what was argued to the jury in penalty phase 

closing. (R-1777). Further, the finding as to felony murder in 

this situation is constitutionally mandated by Stromberg v. 

Cal ifornia, 283 u. S. 359 (1931). 

The record is replete with evidence that the Defendant 

was not the triggerman. On cross-examination of the State's star 

witness - Adams - the following occurred (at 1302): 

Q: Did Echols tell you he shot Wally 
Baskovich? 

• A: Yes, he did. 

Q: Tell me what he said? 

A: He said he shot Baskovitch twice, 
indicating bap, bap, he was gone. 

Following this exchange, the witness again indicates that Echols 

said that Echols had shot the victim. He then admitted that he ­

the witness - had previously stated the following (at 1303,1304): 

Q: Do you recall the answer on line 23? 
He (Echols) said that they came in the house 
with the key that Alex had given them, shut 
off the alarm. His wife and Baskovich were 
in the kitchen. He took his wife to the 
bathroom, Ehcols' partner did, and Echols 
took Baskovich to another part of the house 
and shot him twice. Did you make that 
answer? 

A: Yes. 

• 
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• Following this, the witness again indicated that the following 

conversation had occurred (at 1305,1306) e.a.: 

•
 

•
 

Question: You had a conversation with 
Robert Echols about this murder. You can 
start from the beginning and tell me what you 
know, what you were told by Robert Echols. 

Answer: Okay. That morning I walked in 
the Bob Echols house and I said, "Bob, I'm 
going to ask you something straight out, and 
I want you to give me a straight answer." I 
asked, do you know anything about a murder in 
Florida? And he said, "yeah, I hit a guy in 
Florida." So, I asked who was this guy and 
he told me it was the business partner of 
Alex --he's speaking of Alex Dragovich -- he 
went on to say that the business partner, 
which I found out later was Baskovich, was 
standing in the way of a business deal, that 
a business deal that Bob and Alex and a guy 
named George had going there in Gary on the 
land that Bob's house is on now. He told me 
that they attempted to kill this guy 
Baskovich on three occasions, succeeding the 
third time. 

First time, he went to Florida to kill 
the guy, Baskovich's wife was having parties 
and friends over at the house. There was too 
many people around, so he had to scratch the 
deal. And he told me the second time his 
partner that he took down with him to kill 
this guy, Sham, had gotten drunk before he 
attempted to kill him. They had to scratch 
the deal again. The third time he told me 
that they got there and followed Baskovich 
from a restaurant he had stopped at after he 
played golf that evening. And he said that 
they waited in the bushes behind this 
restaurant, until he went home, and then they 
went to his home and came in with a key that 
Alex had given him to the home and burglar 
alarm. He said that they went in and found 
Baskovich and his wife in the kitchen of 
their home. 

Bob's partner took Baskovich's wife into 
the bathroom, roughed her up and hit her over 
the head, knocked her out, and Bob took 
Baskovich into another part of the house and 
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• shot twice, indicating to me that, "bap, bap, 
he was gone." 

Did you give that answer? 

A: Yes. 

Q: So, you told them that Bob told you 
that he did the shooting? 

A: That was the impression 1 got on the 
first tape, yes. 

The witness then admitted that before the taping occurred the 

Defendant Echols had said the following (at R-l320) e.a.: 

Q: But, you had some conversation with 
Robert Echols before you even started taping, 
correct, about when he handed you the 
article? 

A: Yes, he just told me, "1 hit a guy in 
Florida." 

• Q: Did he use those words? 

A: Yeah. 

Q: I hit a guy in Florida. 

A: Yes. 

Following this the witness admitted that Defendant Echols had 

said the following (at R-1328) : 

1 burned a mother fucker in Florida three to 
four months ago. 

All the above statements were the initial statements made by 

Defendant Echols in this matter. Clearly, the record has 

substantial, if not overwhelming, evidence that Defendant Echols 

was the murderer and that the Defendant NELSON was in another 

room at the time of the murder. The jury's recommendation for 

• 
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• life is clearly consistent with this evidence and was a finding 

that the Defendant did not kill the victim and was in another 

room when it occurred. The Court's ruling that this finding "is 

but a legal nullity" is clearly erroneous. (R-342). The Court 

then continued on its erroneous path by finding that the 

Defendant NELSON was the triggerman (R-344) in spite of the 

considerable evidence to the contrary. 

• 

The trial court constantly placed considerable weight 

upon the fact that the Defendant NELSON was found to be armed. 

(R-344). The Court continued to stress this matter in the jury 

instruction conference too. This premise of th~ Court appears to 

be based on the fact that there was only one gun involved. The 

only aspect of this in the record is that the victim's wife saw 

what she believed to be a club and a gun. This witness, by the 

State's own admission, had been traumatized by the event and had 

difficulty recalling the events and coherently testifying as to 

what occurred on the day of the murder. (R-697). A review of 

her testimony in the record verifies this. (R-at 709). There 

clearly could have been two guns; however, a point that cannot be 

overlooked is that a club (billyclub shotgun) was recovered from 

the Defendant Echols' house. (R-l072,l655). This could 

certainly be the club that was carried by Defendant NELSON when 

he took the victim's wife into the bathroom. This club was also 

a firearm, as reflected by the jury's finding and, as shown by 

the evidence. (R-l655). The testimony of witness Adams is again 

• 
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• helpful in this regard since Adams testifed on two different 

occasions that Echols stated that Echols had thrown his gun out 

near the scene. (R-1320,1484). This gun was consistent with the 

murder	 weapon and was found near the scene of the crime. There 

was no	 testimony that Defendant NELSON carried the gun which was 

thrown	 out of the car and introduced at trial. 

The Court never would consider and in fact totally 

rejected consideration of the issue presented in Enmund v. 

Florida, 458 U.S. 782 (1982) (R-1840,340-346). When the record 

is reviewed in light of witness Adams' testimony, it is clear 

that the Defendant NELSON was in another room with the victim's 

wife when the murder occurred. (R-1302,1303,1304,1305,1306). 

The failure of the Court to recognize this is also reflected in 

•	 the Court's findings regarding the conspiracy argument (Point II 

on appeal). When one places Defendant NELSON in the light 

presented during the testimony of Adams, there is nothing to show 

Defendant NELSON knew that anything other than a burglary/robbery 

was going to occur. There had apparently been long ongoing 

conversations and previous attempts toward this murder by 

Defendant Echols and Defendant Dragovitch. Defendant NELSON, 

however, was only available a few days before this murder. (R­

1817). Defendant NELSON was never shown to be aware of the 

previous discussions and never shown to have been present at any 

of them. His involvement was going into a house - which was 

guarded by an alarm system and which apparently had many 

• 
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• valuables and lots of cash - and taking the victim's wife into a 

bathroom apart from the victim. Defendant Echols did the killing 

and to say that Defendant NELSON knew that when they separated 

that Defendant Echols was going to kill the victim is speculation 

totally unsupported from the record. Anothe~ aspect which is 

supported by the record is that after the murder the two 

participants were seen arguing. (R-759). It is certainly 

reasonable to assume that the Defendant NELSON was upset about 

becoming involved in a murder when the event was probably 

supposed to be an easy burglary/robbery. (R-759). The non-

triggerman issue (Enmund situation) was considered by the jury in 

light of the evidence but was not considered by the trial judge. 

This is error and is the type of error that requires reversal of 

• the trial judge's override. 

The trial judge also relied on numerous non-statutory 

aggravating circumstances in reaching his decision. The non­

statutory aggravating circumstances considered by the trial judge 

are as follows: 

a) Defendant was a dangerous person. (R-34l) 

b) Defendant was a menace and would continue 
to be for the rest of his life. (R-329,345) 

c) Defendant had no reasonable prospect for 
rehabilitation. (R-329,339,34l) 

d) Defendant had a substantial prior non­
violent criminal history. (R-345) 

e) Defendant's lack of remorse. (R-1853) 

• 
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• f) Premeditation. (R-340,344) 

g) A sentencing memorandum submited in 
Defendant Echols' case but not submitted to 

• 

defense counselor placed in this record. {R­
329,1628) 

Several of the factors listed above came from a post­

trial examination of Dr. Walter Afield, a psychiatrist. Dr. 

Afield had been appointed for sentencing after Defendant's 

counsel filed a Motion to Determine Competency to be sentenced. 

(R-308-310). Competency to be sentenced was the only issue 

raised in the motion; however, the report far exceeded this. (R­

317). The portion of the report most heavily relied upon by the 

Court, however, was a letter sent by the doctor and addressed to 

the prosecutor only. (R-329). This letter was then placed in 

the Court file approximately two (2) weeks later at which time 

copies were then sent to the defense lawyer. Dr. Afield's 

• 

examination was done without the benefit of Miranda being given 

to the Defendant. {Dr. Chamber's, the other psychiatrist 

appointed, did advise the Defendant of his Miranda rights (R­

318,319) and, interestingly enough, the trial court did not place 

any emphasis upon Dr. Chamber's report.) The law is clear that 

the admission of a doctor's testimony concerning evidence 

obtained from a Defendant undergoing a competency examination is 

inadmissible at the penalty stage of the prosecution unless the 

questioning had been preceded by Miranda warnings and a valid 

waiver of the Defendant's Fifth Amendment Rights. Estelle v. 

Smith, 451 u.S. 454 (1981). The report is particularly damaging 
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• since it states that the Defendant is a menace, is a danger to 

civilized human beings and will be dangerous for the rest of his 

life. (R-329). The report also notes that there is no prospect 

for him being rehabilitatable or treatable. (R-329). The 

additional problem with this report - which is in essence a 

letter of response to a letter from the prosecutor - is that it 

is based upon the doctor's reading of "your (the prosecutor's) 

lengthy report in the sentencing memorandum." (R-329). Nowhere 

in the record is there a copy of the prosecutor's sentencing 

memorandum and in all likelihood it appears to be the same 

sentencing memorandum from the Echols' case previously referred 

to by the prosecution and previously made known that it was not 

in this record. (R-1678). Thus, the facts upon which the doctor 

• based his conclusion as gathered from the sentencing memorandum 

are unknown. Clearly the doctor's findings were relied upon by 

the Court and clearly this procedure and the Court's reliance 

thereon is error. This type of procedure leads to arbitrariness 

and unreliability and was used to override the jury's 

recommendation of life. [It should also be noted that Dr. Afield 

did find that the Defendant "does have some severe, emotional 

disturbance" (R-329) but the trial court completely ignored this 

and even found that there was no mitigation mentioned anywhere in 

the record. (R-345)] 

This Court has previously found that the non-statutory 

aggravating factors found by the trial in this instance are 

• 
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•
 erroneous: Miller v. State, 373 So.2d 882 (Fla. 1979)
 

(propensity); Mikenas v. State, 367 So.2d 606 (Fla. 1978)
 

(substantial criminal history); Provence v. State, 337 So.2d 783 

(Fla. 1976) (prior arrests); pope v. State, 441 So.2d 1073 (Fla. 

1983); McCampbell v. State, 421 So.2d 1072 (Fla. 1982) (lack of 

remorse) • 

It is well settled that a jury's advisory opinion is 

entitled to great weight, reflecting as it does the conscience of 

the community and should not be overruled unless no reasonable 

basis exists for the opinion. Richardson v. State, 437 So.2d 

1091 (Fla. 1983); Tedder v. State, 322 So.2d 908 (1975). In this 

instance, the jury implicitly found that the murder was a felony 

murder in which the Defendant was not the triggerman. All 

• parties including the Court agreed it was not heinous, atrocious 

and cruel. (R-1681) (R-302,343). The Court in this instance 

treated the jury recommendation and the evidence upon which it is 

based as a legal nullity. This is error as there was a 

reasonable basis for the jury's finding in this cause. The Court 

also appears to have been affected in its decision by considering 

the facts and arguments of the Co-Defendant's trial. The State 

asked the Court to take judicial notice of evidence in Echols' 

case (R-1846) and the prior sentencing memorandum from Echols' 

case likewise kept popping up. (R-329,l817). This type of 

reliance has been recognized as error. Engle v. State, 438 So.2d 

803 (Fla. 1983). 

• 
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• The trial court offered three statutory aggravating 

circumstances to the jury: 

1. Prior violent felony-robbery. 

2. Felony murder. 

3. Cold, calculated and premeditated murder. 

The trial court offered two mitigating circumstances to the jury: 

1. Defendant was an accomplice. 

2. Any other circumstances of the offense. 

The evidence eventually showed a prior robbery conviction and the 

jury signified the finding of a felony murder in its verdict in 

the guilt phase. While the cold, calculated and premeditated 

instruction has been found to apply to a contract murder 

situation, it does not apply in a situation where the Defendant 

• is the non-triggerman and is not physically present when the 

murder occurs. Enmund, supra; Cannady v. state, 427 So.2d 723 

(Fla. 1983). Thus, the jury, based on the evidence, found the 

Defendant a participant in a robbery/burglary which resulted in a 

death in which the Defendant was not the triggerman. Their 

decision clearly is based on a reasonable interpretation of the 

evidence and a reasonable basis exists for their opinion as to 

life. The trial court accorded no weight to their opinion and 

not only ruled against the clear weight of the evidence as to the 

cold, calculated and premeditated, and triggerman aspect, but he 

also injected numerous non-statutory aggravating circumstances 

into the process. The jury's recommendation was reasonable and 

•
 thus must stand.
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• Regarding the penalty phase, there is another issue 

which this Court should address. The issue in light of the 

jury's recommendations may not be harmful error. The practice, 

however, is clearly improper and should be stopped. The event 

complained of this the playing of the video tape in the penalty 

phase of an encounter created by the Clearwater Police against 

the other Defendant Dragovitch. The Defendant NELSON was not 

present and never had an opportunity to confront his accuser. 

The Bruton aspect of this clear. This is not an isolated 

instance of this type of conduct, however. It occurred in the 

guilt phase and it also occurred in the penalty phase of another 

• 
case pending before this Court wherein the same prosecutor and 

judge followed the same course of conduct. See Walton v. State, 

case #65,101. Constitutional controls still apply in penalty 

phase and this Court should correct the problem in an appropriate 

manner. 
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