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' POINT IX
APPELLANT WAS PROPERLY SENTENCED TO DEATH

By a wote of nine to three the sentencing jury returned a recom-
mended sentence of death (R 2322). On April 12, 1984 Judge Stroker rendered
his findings of fact. The judge found that three (3) aggravating circum-
stances applied.. Judge Stroker found that the homicide had been committed
by one previously convicted of a felony inwolving the use or threat of
violence, see § 921.141(5)(b) Fla. Stat. (1981), that the homicide was com-
mitted while Appellant had been engaged in the commission of a robbery,
see § 921.141(5)(d) Fla. Stat. (1981) and that the homicide was especially
heinous, atrocious or cruel, pursuant to § 921.141(5)(h) Fla. Stat. (198l);
in reference to the last finding, the judge wrote:

After hearing the Defendant's own account of
this mmrder and considering the physical evi-
dence it is difficult for the mind to imagine
the horror and pain that Carol Ward must have
suffered during the Defendant's clumsy and
protracted efforts to kill her. There is no
question that she was stripped or forced to
disrobe, threatened, bludgeoned[,] strangled
and repeatedly stabbed. Her wounds clearly
demonstrate that she tried to defend herself.
A knife was actually broken from its handle
in the first series of stabbings. Because
she was 'still moving' the Defendant left

the area and then returned with a second
knife to continue the stabbing (R 2352).

Judge Stroker then discussed each of the statutory mitigating
circumstances, set out in § 921.141(6) Fla. Stat. (198l), and found none
to apply; he expressly disbelieved Appellant's claim that the ingestion of
a quaalude had substantially impaired his ability to appreciate the crim-
inality of his conduct, pursuant to § 921.141(6) (f) Fla. Stat. (1981).

The judge stated that he had searched the record for any non-statutory

mitigating factors and that the only factor in evidence which “‘approached'
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a mitigating consideration was the good conduct of Appellant during his
incarcerations. Judge Stroker found this factor to be "mot particularly
noteworthy'', and stated that it was clear that the aggravating circumstances
far outweighed any mitigating factor. He sentenced Appellant to death

(R 2354).

On appeal, Appellant makes a number of contentions, all of them
in error. Appellant makes no attack upon two of the aggravating factors,
arguing only that the homicide, in which the victim was repeatedly stabbed,
bludgeoned and strangled, was not especially heinous, atrocious or cruel;
Appellant argues that if he is executed for this crime, Florida's death
penalty statute will, presumably, become arbitrary and capricious. Ap-
pellant does not argue that any of the statutory mitigating circumstances
should have been found, but does contend that one non-statutory, i.e. Ap-
pellant's good behavior in prison, was found. Because of this, Appellant
submits that his death sentence must fall, in that there exists an improper
aggravating and the presence of a mitigating. Rather than asking for this
cause to be remanded, Appellant asks this Court to reduce his sentence to
life imprisorment. Appellant cites to this Court no precedent in which
such course of action has been taken, i.é. a wholesale vacation of sen-
tence, in a situation where two aggravating circumstances clearly exist
which are balanced, if that, by one merely '"not particularly noteworthy'
non-statutory mitigating. Appellee is not suprised by this omission.

Inasmuch as the lynchpin of Appellant's argument is that the
instant homicide was not heinous, atrocious or cruel and was 'mo more shock-
ing than the norm of capital felonies", this contention can be addressed
first; it should be noted that Appellant's trial counsel did not argue ve-
hemently against this aggravating factor and seemed to expect the jury to
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find it (R 1465-6). In any event, in State v. Dixon, supra and Alvord v.

State, supra, this Court initially discussed what the legislature intended

in enacting § 921.141(5) (h). This aggravating factor can be found where
the actual commission of the capital felony has been accompanied by such
additional acts as to set the crime apart from the norm of capital felonies-
where a consciousless or pitiless crime which is unnecessarily tortuous to
the victim has occurred; this Court has further described "heinous' as
meaning extremely wicked or shockingly evil, "atrocious' as meaning out-
rageously wicked and vile and "cruel" as meaning designed to inflict a high
degree of pain with utter indifference to, or even enjoyment of, the suf-

fering of others. In Magill v. State, 428 So.2d 649 (Fla. 1983), this

Court further observed that no mechanical litmus test exists for determining
whether or not this factor is applicable in any given case; instead, the

facts must be considered in light of prior cases and a comparing and con-

......

this Court held that the mindset or mental anguish of the victim is im-
portant, but not the sole controlling factor, in determining the existence
of this aggravating factor; this Court noted that the totality of the cir-
cunstances of the incident must be considered.

Applying all of the above tests and considering the factual
circunstances 6f the capital felony at issue sub judice, it is clear that
Judge Stroker was correct in finding the murder of Carol Ward to have been
particularly heinous, atrocious or cruel. The victim in this case was
stabbed fourteen (14) separate times; when the first knife broke, a second
was brought into play. From Appellant's confession, it is clear that Mrs.
Ward was still alive at this time, trying to get up and "making noise'.
After Appellant had continued stabbing her, he bludgeoned her with the beer
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stein on the neck and head until she finally stopped moving; he also manu-
ally strangled her (R 803). Defensive wounds were found on the body, es-
pecially the hands, indicating that Mrs. Ward had sought to protect herself
from the knife blows, as well as from the beer stein (R 799,801). Even if
Mrs. Ward expired five to eight to ten minutes after the first stabbing,
such interval of time would have allowed her sufficient terror and know-
ledge of impending death to set thiscrime apart from the "norm'' of capital
felonies. It should be noted that, by this point in time, Mrs. Ward had
already complied with all of Appellant's demands. She had given him all

of her cash, offered him her jewelry, and rumaged through the family safe;
if one believes Appellant, she even offered to have sex with him, stripping
off her clothing, in a vain attempt to save her own life. She weighed less
than ninety pounds and suffered chronic ill health; she was hardly a physical
threat to Appellant and he had held her at knife point the entire time he
was in the home. It would seem that prior to the stabbing, Mrs. Ward had
begun to pray for Appellant and had told him that she would like to help
him and his girlfriend (State's Exhibit #42). In Appellee's opinion, this
type of hamicide could have served as the inspiration for the enactment of
§ 921.141(5)(h).

This Court has approved this finding in circumstances roughly
comparable to that sub judice, although it must be noted that the facts of
each case can be described as unique to some extent. Thus, in Booker v.
State, 397 So.2d 910 (Fla. 1981), this Court found the homicide to be
heinous, atrocious or cruel wherein an elderly widow was stabbed to death
repeatedly and left with knives sticking out of her body; the autopsy re-
vealed that she had been beaten as well. Similarly, in Harris v. State,

438 So.2d 787 (Fla. 1983), this Court upheld this aggravating factor wherein
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the victim had died in her own home of multiples stab wounds and had been
struck repeatedly with a blunt instrument; the autopsy again revealed the
presence of defensive wounds. Compare also Washington v. State, 362 So.2d
658 (Fla. 1978), victim stabbed repeatedly while held down, defenseless,
on a bed; McCrae v. State, 395 So.2d 1195 (Fla. 1980), elderly widow found

nude from the waist down, brutally beaten about head and chest, agony and

horror victim suffered prior to death "evident'; Adams v. State, supra,

stangulation found to be heinous, atrocious or cruel due to victim's aware-

ness of impending death; Breedlove, supra, victim killed from single stab

wound while asleep in own home; Quince v. State, 414 So.2d 185 (Fla. 1982),

elderly victim found bruised, beaten, stabbed and raped; Waterhouse, supra,

victim suffered mumerous bruises and lacerations, including many defensive

wounds, prior to drowning; Mason, supra, victim stabbed through the heart,

lived for up to ten minutes, choking on her own blood; Preston v. State,

supra, victim's throat slashed, subject to agony of prospect of imminent
death; Lemon v. State, So.2d , Case No. 63,410 (Fla. July 19, 1984)
[9 FIW 308], victim stabbed repeatedly and strangled, knowledge of impending

death; Doyle v. State, So.2d , Case No. 62,212 (Fla. October 18, 1984)

[9 FLW 453], murder by strangulation consistently found to be heinous, a-
trocious or cruel, because of suffering and victim's awareness of impending
death. Applying the test of Magill, and comparing the facts sub judice to
those recited above, the finding of heinous, atrocious or cruel was more
than warranted.

Appellant does, however, rely on several of this Court's pre-
cedents in seeking to upset this finding. Specifically, Appellant contends
that Halliwell v. State, 323 So.2d 557 (Fla. 1975), Chambers v. State, 339

So.2d 204 (Fla. 1976), Burch v. State, supra, and Jones v. State, 332 So.2d
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615 (Fla. 1976), all indicate that the death sentence sub judice should be
vacated. None of these cases are of the slightest benefit to Appellant,
although he is mot the first in his position to seek to use them to his

benefit. Thus, as this Court observed in Arango v. State, 411 So.2d 172

(Fla. 1982), wherein the victim had been repeatedly beaten with a blunt

instrument about the face and head and then strangled and shot, the death
sentence was vacated in Halliwell because the mutilation to the body had
taken place after death; in Williams v. State, 437 So.2d 133 (Fla. 1983),

this Court observed that the death sentence was vacated in Chanbers, not

due to any lack of "heinousness'', but due to the fact that the trial court
had impermissibly overridden the jury's recommendation of life. Similar
motivation impelled this Court's reduction of the death sentence in Jones
and Burch, both of whichimwlved jury overrides and the presence of sig-
nificant mitigating factors. These cases are, thus, inapposite, as are
those cases in which this finding has been vacated due to the fact that

the victim had suffered an instantaneous death, without suffering or know-
ledge of his predicament. Compare Clark v. State, 443 So.2d 973 (Fla. 1983);

Herzog v. State, 439 So.2d 1372 (Fla. 1983). Finding of this aggravating

factor should be approved ard, given that fact, the instant sentence of
death should be affirmed.

Even if this factor had noﬁ been correctly found, Appellee notes,
for the sake of argument, that Appellant's sentence of death could still be
affirmed. The extent to which any non-statutory mitigating factor was found
swb judice is highly questionable. In his sentencing order, Judge Stroker |
described Appellant's good behavior in prison as the only factor which ap-
proached a mitigating consideration. The judge found it to be not particu-

larly noteworthy and stated that it was clear that the aggravating circum-
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stances outweighed any mitigating factor (R 2354). Inasmuch as there re-
main two aggravating factors which Appellant has not attacked, and no statu-
tory or viable non-statutory mitigating factors, any error in finding hein-
ous, atrocious or cruel would be hammless, in that the weighing process
would not be affected by its removal. This conclusion is mandated by such
prior decisions of this Court as Hargrave v. State, 366 So.2d 1 (Fla. 1978),

Brown v. State, 38l So.2d 690 (Fla. 1980), Vaught v. State, supra, Bassett v.
State, 449 So.2d 803 (Fla. 1984) and Kennedy v. State, supra. In all of

these decisions, the striking of an umnecessary aggravating factor did not
result in vacation of the death sentence because, this Court has observed, -
that it could "know' the result, given the mammer in which the trial court

discussed the mitigating factor found and the weight placed upon it. Con-

sidering the mammer in which Judge Stroker referred to Appellant's good be
havior while incarcerated, it should be clear that such factor had a virtu-
ally non-existent role in any weighing process and that no remand for re-

sentencing would be required, even if Appellant were correct in his attack

upon the finding at issue. Compare Brown, supra; Vaught, supra; Bassett,

supra.
Finally, no reason exists to disturb the instant sentence of

death due to the manner in which the trial judge weighed the evidence as to
mitigating factors. As this Court has frequently observed, it is within the
province of the sentencing court to determine whether a mitigating circumstance

has been proven and the weight to be accorded it. See Riley v. State, 413

So.2d 1173 (Fla. 1982); Daughtery v. State, 419 So.2d 1067 (Fla. 1982); White

v. State, 446 So.2d 1031 (Fla. 1984). Given the strong showing of aggravating
circumstances sub judice, death was the appropriate sentence. The instant
sentence of death should be affirmed.



POINT X

THE FLORIDA CAPITAL SENIENCING
STATUIE IS CONSTITUTIONAL

In his last point, Appellant raises arguments concerning the
constitutionality of § 921.141 which, he recognizes, '"'this Court has speci-
fically or impliedly rejected' in the past (Brief of Appellant at 33).
These included contentions that the statute is vague on its face and as
applied, that it fails to provide for individualize sentencing, that it
leads to arbitrary and unreliable application of the death penalty, that it
denies equal protection and that this Court fails to perform its reviewing
process correctly. Appellant, in light of the previous rulings upon these
claims, notes that detailed briefing would be futile.

Appellee agrees. The contentions raised in this point have
been resolved by the instant cases, as well as others. See State v. Dixon,
283 S0.2d 1 (Fla. 1973); Alford v. State, 307 So.2d 433 (Fla. 1975); Alvord
v. State, 322 So.2d 533 (Fla. 1975); Booker v. State, 397 So.2d 910 (Fla.

1981); Lewis v. State, 398 So.2d 432 (Fla. 198l); Tafero, supra; Jent v.
State, 408 So.2d 1024 (Fla. 1981); Ferguson v. State, 417 So.2d 639 (Fla.
1982) ; Peavy v. State, 442 So.2d 200 (Fla.-1983); Clark v. State, 443 So.2d
973 (Fla. 1983); Spinkellink v. Waimwright, 578 F.2d 582 (5th Cir. 1978);
Proffitt v. Florida, 428 U.S. 279 (1976); Barclay v. Florida, U.S.__, 103

S.Ct. 3418 (1983). This point is without merit.
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CONCLUSION
Based on the foregoing arguments and authorities cited herein,

Appellee respectfully prays this Honorable Court affirm the Judgment and
Sentence of Death in all respects.
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