
, 

I 

directive to inpose
! 

the death penalty 

• 
if an aggravating :!factor exists that 
is not clearly oveJtridden by a statu­
tory mitigating faqtor. The death 
sentence is proper! in many cases. But 
it is the rrost sev~re and final penal­
ty of all and shou~d, in my judgnent, 
be exercised with extrerre care. I am 
illlwilling to say tlkt a trial judg:e­
should presurre deaiU1 to be the proper 
sentence sl.rrply be¢ause a statutory 
aggravating factor Iexists that has not 
been overcorre by a lmitigating factor. 
Such a death sent~ce would be legally 
sufficient, but not;. necessarily the 
proper sentence to: be i.nposed by the 
trial judge. (Fir~t emphasis supplied). 

i 

Appellant I s requested instruction was a correct staterrent of the law,
I 
! 

and should have been read to his jury. Art. I, §§9, 16, and 17, Fla. 
! 

Const. i Amends. V,VI, VIII, and XIV, u.s. Const. 

• 
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POINT VIII
 

APPELLANT WAS ~IED DUE PROCESS OF 
LAW WHEN' EVID~ WAS ADMI'lTED AT 
THE PENALTY PHASE OF HIS TRIAL THAT 
THE DECEDENT ~ AFRAID OF STRANGERS, 
AND HEARSAY TESI'IMJNY AS 'IO AN AGGRA­
VATING FACI'OR BECAME A FEATURE OF THE 
PRO::::EEDINGS. 

Appellant told Detective Randy Scqggins of the Orlando Police Department
i 

that he had asked Mrs. Ward directions but of the neighborhood and it was 

after they had gone inside the house for her to draw a map for him that he 

decided to rob her. (Exhibit 42) Duri(ng the guilt phase of the trial, the 

prosecution offered but the trial court} excluded William Ward's testinony 

that Mrs. Ward "frequently spoke of he~ 
I 

fear of strangers," and that she 

would not admit strangers into the houJe unless her husband was present.

• (R 1045-1048) At the penalty phase of ithe trial, however, the trial court 

allowed Mr. Ward to testify that stranJers upset his wife and that she would 
i 
I 

not open the door to them. (R 1355, 1~57) 'Iile trial court agreed with the 

prosecutor's assertion that the "evideIj1tiary standard is considerably rrore 

relaxed" at the penalty phase of a capital trial. (R 1282) 

Evidence of one's character which is offered only as tending to prove 

the probability that he acted in a ~er consistent with that character on a 

particular occasion is generally inadm.j.ssible. Pino v. Koelber, 389 So. 2d 
! 

1191 (Fla. 4th DCA 1980); §90.404(1), fla. Stat. (1983). For any such evi-
I 

d.ence of a victim's character traits t~ be admissible, the accused must first 

offer this evidence. El404.4, Ehrhardt I on ~idence; §90.404(1) (b) (2), Fla. 

Stat. (1983). Such speculative test~ny, rroreover, fran a husband as to 
J 

• 
what his wife did "to his knowledge" is looked on with disfavor. Williams 
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• v. State, 308 So. 2d 595 (Fla. 1st DCA i975) .
 

In the penalty phase of a capital trial, certain types of evidence which
 
! 

may be inadmissible in a trial on guilt! 
I 

may be admissible and relevant to 
I 

i 

enable the jury to make an infonned re~dationbased on the aggravating 
i 

and mitigating circumstances concerning! the acts conmitted. Alvord v. State, 

322 So. 2d 533 (Fla. 1975). There shouU.d not be a narrow application or~-inter­

pretation of the rules of evidence in tpe penalty hearing. Id., 322 So. 2d 

at 539. To some extent, then, the pros~cutor and trial court were correct in 

basing the admissibility of William. W~d' s testilrony about his wife's traits 
i 

and habits on the idea that the penalt~ trial "evidentiary standard is con­

siderably rrore relaxed." Appellant's oonfession to Detective Scoggins, however, 
, 

which the evidence was supposedly offe¢d to rebut, has been challenged in 

Point III hereof as linproperly admitteq, and the "relaxed" rules of evidence 

notion does not extend to illegally se~zed evidence. Id.; §921.141 (1), Fla. 

Stat. (1983). 
i 

The trial court also admitted testiirrony by two Dade County detectives 
I 

about the details of two prior inciden~s being offered as proof of Appellant I s 

previous conviction of felonies involvilng violence. §921.141 (5) (b), Fla. 
i 

stat. (1983). Defense counsel objecte4 to the testirrony of Detectives 

Delancey and Lengel on the basis of it$ hearsay nature. (R 1288, 1289, 1307 I 

I 

i 

1327) Section 921.141(1) of the Flori~ Statutes (1983) authorizes the 
i 
i 

admission of hearsay testirrony, "provided the defendant is accorded a fair 
I 

opportunity to rebut any hearsay state$ents. " Surely the authorization to 

bend the rules of evidence was exceedecil. in this case, however. 

As defense counsel pointed out, 4ere was no showing that the declarants 

• t 
! 
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whose complaints were reported by the d~tectives were unavailable for the 
I 
i 

penalty trial. §§90.801, 90.802, Fla. ~tat. (1983). (R 1308) Their•
i 

"testimJny," however, was a major featu/:'e of the State's presentation on 
, 

an aggravating factor. Hearsay is generally inadmissible because it is 
i 

unreliable. §801.1, Ehrhardt on Evidenpe. Even assuming that the Legislature 

properly enacted an exception to this rPJ-e, saying thatJ~'.unreliable evidence 
, 

, 

shall be admissible so long as the def$dant is afforded an opportunity to 

rebut it," it should not be justified tp the extent that it becorres, as it 
I 

did here, a major feature of the triaL I See, Williams v. State, 117 So. 2d 

473 (Fla. 1960), holding that otherwis~ inadmissible evidence of other cr:i.mcs 

being presented as an "incident" to prdre a relevant fact or issue may not 
i 

be made a "feature" of the triaL Appellant should be afforded a new sen­

tencing trial. Art. I §9, Fla. Const. Arrends. V and XIV, u. s. Canst . 

• 
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POlm IX 

• I 

APPELLANT WAS IMP~PERLY SENTENCED 
'IDDEATH. ! 

, 

! 

The trial court inproperly fo'U.!id that the aggravating factor that the 

killing in this case was heinous, atJtocious and cruel had been established. 
! 

(R 2350-2354) §92l.l4l(5) (h), Fla. ~tat. (1983). The evidence, including 
i 

Appellant I s staterrents, indicated tl'l4t he used several different means to 

kill carol Ward who died within five! to eight minutes of being stabbed in 

the heart and lungs, but the fact thcit his efforts were "clumsy" and "pro­

tracted" does not reduce his actions! to the cruelty that this Honorable 

Court has said distinguishes a parti$llar killing as one deserving of the 
i 

death penalty: 
i 

• 
It is our inteJtpretation that 

heinous rreans extrerrely wicked or 
shockingly evil: that atrocious 
rreans outrageously 'wicked and vile: 
and that cruel rre~s designed to 
inflict a high degJjee of pain with 
utter indifference ito, or even en­
joy:rrent of, the sU~fering of others. 
What is intended td> be included are 
those capital cr~s where the actual 
corrmission of the ciapital felony was 
accompanied by sucli additional acts 
as to set the cr~ apart from the 
nonn of capital feJfonies--the con­
scienceless or pit~less crirre which 
is unnecessarily t4rturous to the 
victim. State V.~Dixon, 283 So. 
2d 1 (Fla. 1973) ,ert. denied 416 
u.S. 943, 94 S.Ct. [1950, 40 L.Ed.2d 
295 (1974). (Emph4sis supplied). 

A review of this case in compaJl-ison with other capital cases in which 
! 

this Honorable Court has reduced deatfu sentences to life inprisol'1ll'eIlt shows 
I 
i 

that this crirre was no rrore shocking Ithan the nonn of capital felonies. For 

• instance, in the continued beating ol the victim by the defendant with a 19­
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inch breaker bar inHalliwellv~ State, 323 So. 2d 557 (Fla. 1975), the 

• Court found "nothing rrore shocking ii
I 

the actual killing than in a majority 
! 

of murder cases reviewed by this Court". Id., 323 So. 2d at 561. The 

death sentence in the following case~ involving rrore gruesQl'l'E killings 
i 

were vacated by this Honorable Court; Chambers v. State, 339 So. 2d 204 

(Fla. 1976) (severely beating and brutsing girl friend murder victim over 

entire head and legs, inflicting a d~p gash under her left ear and internal 

injuries, and rendering her face unr~cognizable); Burch v. State, 343 So. 2d 

831 (Fla. 1977) (36 stab wounds durinf frenzied attack); and Jones v. State, 

332 So. 2d 615 (Fla. 1976) (38 "significant" lacerations on rape victim). 
i 

Were Appellant to be executed vrhen death sentences in cases like these 
i 

have been vacated, Florida's death p$1alty statute would violate the re­

quirements of Proffitt v. Florida, 4f 8 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 
! 

913 (1976),� and Furman v. Georgia, 4~8 U.S. 238, 33 L.Ed.2d 346, 92 S.Ct. 

•� 2726 (1972), including that similar tesults are reached in similar cases. 

428 U.S. at 258. 
i 

Sharon Griest testified at theiguilt phase of Appellant's trial that 

when he told her what had happened o~ September 27th, he was crying a lot 
i 

and remorseful. (R 916, 929, 937, 919) At the sentencing phase, it was 

I 

shown that Appellant was very helpfUl- to a clinical psychologist at Lawtey 

Correctional Institute where Appell~t was a rrodel prisoner in minimum cus-
I 

tody who volunteered to counsel you~ful offenders. (R 1434-1438) In 

considering� this last fact, the triat court said in its sentencing order: 
I 

"The only factor .iJ the evidence 
which approaches a lmitigating con­
sideration is the 400d conduct of 
the Defendant duriItg his periods 
of incarceration. i The fact that 

I 

the Defendant adju$ts well to an 
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institutional setttng is not found 

• 
to be particularly; noteworthy , ~' 

! 

and found that the aggravating factofs found in the case outweighed any 

mitigating factor. (R 2254) The fac!:t that the trial court found a miti­

gating factor "not • . . particularly noteworthy;" indicates that mitiga­

ting cirClmlStances were nevertheless! 
I 

found. In this event, the unwarranted 

finding that the killing was heinous ~ atrocious and cruel renders the 

sentence in this case illegal. Where there are any mitigating cirClmlStan­

ces, no unauthorized aggravating factor may enter the equation which deter­

mines life or death. Elledge v. State, 346 So. 2d 998 (Fla. 1977). In 

Elledge, the jury recormrended the de~th Penalty, eleven-to-one, for a man 

who had choked his victim to death wl)ile raping her. Since the Supreme 
I 

Court had no way of knowing whether tj:he unauthorized aggravating circum­

stance which was considered changed -tine result of the judge and jury's 

• weighing process, and since a man's J,.ife was at stake as it is here, the 

Court was compelled to return the ca~e to the trial court for a new sentenc­

ing trial. Moreover, one of the mit~gating factors that exists in this 

case is indeed noteworthy: Appellant has shown himself to be helpful to 
I 

Florida's D=parbnent of Corrections personnel. D=ath is a unique punish­
I 
I 

ment in its finality and in its totai rejection of the possibility of re­
! 

habilitation. Dixon, supra, 283 So. i2d at 7. Although Appellant may, and 

probably will, not gain parole even vfhen he becorres eligible for it in 
! 

2008 A. D., he can nevertheless, in p:t!'ison and arrong the living, perfo:rm 

valuable and worthwhile services for lhis supervisors and fellow inmates. 

§ 775.082 (1), Fla. Stat. (1983). 

The sentence in this case shouJf.d be reduced to life in prison. 
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1 
I 
I 

POIN'f X 

I 

THE FIDRIDACAPITAlj. SENTENCING 
STATUrE IS UNCONSTtTUTIONAL ON•

I 

ITS FACE AND AS APlPLIED. 
I 

The Florida capital sentencing! scherre denies due process of law and 

constitutes cruel and unusual punisrurent on its face and as applied for the 
I 

reasons discussed herein. The issues are presented in a sumnary form, re­

cognizing that this Court has specifically or irrpliedly rejected each of 

these challenges to the constitution~lityof the Florida statute and that 

detailed briefing would thus be futiie. However, Appellant does urge re-
I 

consideration of each of the identifted constitutional infinnities. 

• 
The capital sentencing statute I in Florida fails to provide any stand­

ard of proof for determining that ag~ravating circumstances "outweigh" the 

mitigating factors. Mullaney v. Wi.upur, 421 U.S. 684 (1975), and does not 
I 

define "sufficient aggravating circ~tances.~' The statute, further, does 

not sufficiently define for the jury s consideration each of the aggravating 

circumstances listed in the statute. See Godfrey v. Georgia, 446 U.S. 420 

(1980). 

The aggravating circumstances jJ.n the Florida capital sentencing 
! 

statute have been applied in a vague I and inconsistent marmer. See Godfrey 

v. Georgia, 446 U.S. 420 (1980); Wit~ v. State, 387 So. 2d 922, 931-932 
i 

(Fla. 1980) (England, J. concurring). 

The Florida capital sentencing Iprocess at both the trial and appellate 

leveJsfails to provide for individualized sentencing determinations through
I 

the application of presumptions, mit~gating evidence and factors. See 

Lockett v. Ohio, 438 U.S. 586 (1978).! Corrpare Cooper v. State, 336 So. 2d 
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1133, 1139 (Fla. 1976) with Songer v~ State, 365 So. 2d 696, 700 (Fla. 

• 1978). See Witt, supra.� 

The failure to provide the Def4ndant with notice of the aggravating� 
i 

circumstances which rrake the offense i a capital crirre and upon which the 

State will seek the death penalty de~rives the Defendant of due process 

of law. See Gardner v. Florida, 430 U.S. 349, 358 (1977); Argersinger v. 

Hamlin, 407 U.S. 25, 27-28 (1972); Amend. VI and XIV, U.S. Oonst.; Art. I, 

§§ 9 and 15(a), Fla. Oonst. 

Execution by electrocution impOses physical and psychological torture 
I 

without conmensurate justification ~d is therefore a cruel and unusual 

punishment. Amend. VIII, U.S. ConstJ 
I 

I 

i 

The Florida capital sentencing I statute does not require the sentenc­

ing recommendation of a unanirrous jwfy or by a substantial majority of the 
I 

jury and thus results in the arbitraJ!Y and unreliable application of the 

•� death sentence and denies the right io a jury and to due process of law. 

Art. I, § 16, Fla. Const.; Amends. v; VI, and XIV, U.S. Oonst. 
, 

The Florida� capital sentencing !system allows exclusion of jurors for 

I 

their views on capital punishment wh~ch unfairly results in a jury which 

is prosecution prone and denies the right to a fair cross-section of the 

corrmunity. See Witherspoon v. Illin~is, 391 U.S. 510 (1968). The trial 
-- I 

court in this regard erred when it f4iled to grant Appellant I s notion to 
, 

preclude challenges for cause. (R It71-1173., 2202-2203) 

The Amendment of Section 921.141, Florida Statutes (1979), by adding 

aggravating factor 921.141(5) (i) (cotd and calculated) renders the statute 

in violation of the 8th and 14th ~drrents to the United States Oonstitu­
i 

tion because it results in death being automatic unless the jury or trial 
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court in their discretion find SOlIE mitigating circumstance out of an in­

• finite array of possibilities as to ~hat may be mitigating•� 

It is a denial of equal proteciion to allow as an aggravating circum­�

i 

stance the fact that the defendant c$rmitted a capital felony while on 
I 

parole and legally not incarcerated, Ibut to prohibit a finding of an aggra­

vating circumstance in the sarre cir~tances for a defendant on probation. 

This Court has stated that its ifunction in capital cases is to ascer­

tain whether or not sufficient evidstce exists to uphold the trial court's 

decision in irrposing the ultimate s~ction. Quince v. Florida, 414 So. 2d 

185 (Fla. 1982), cert. denied, UJS. __, _ s.ct. __, 74 L.Ed.2d 

155 (1982) (Brennan and Marshall, J.J., dissenting from denial of cert.); 

Brown v. Wainwright, 392 So. 2d 1327 (1981). Appellant submits that such 

an application renders Florida's dea~ penalty unconstitutional. 

In rejecting a constitutional 4hallenge to the statute, the United 

• States Supreme Court assumed in Proftitt v. Florida, 428 u.S. 242 (1976), 
I 

that this Court's obligation to revi~w death sentences encorrpasses two 

functions.� First, death sentences rm.,tst be reviewed "to insure that similar 

results are reached in similar cases'f. Proffitt, supra, at 258. Secondly, 

this Court must review and reweigh ~e evidence of aggravating and mitiga­

ting circumstances to determine inde!Pendently whether the death penalty is 
i 

warranted.� Id. at 253. The United ~tates Supreme Court's understanding 
I 

of the standard of review was subseqiliently confinued by this Court when it 
I 

stated that its "responsibility [is] to evaluate ~ the aggravating and 

mitigating circumstances of the case I to determine whether the punishrrent 

is appropriate". Harvard v. State, 175 So. 2d 833, 834 (1978) cert. denied, 

414 u.S. 956 (1979) (errphasis added) 
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In view of this Court I S depart~e fran its duty to make an indepen­

dent detennination of whether or not a death sentence is warranted, the• constitutionality of the Florida dea1j:h penalty statute is in doubt. For 
I 

this and the previously stated ar~ts, Appellant contends that the 
I� 
I� 

Florida death penalty statute as it $xists and as applied is unconstitu­

tional under the Eighth and Fourteentih AIrendments to the United States 

Constitution. 

•� 
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• CONCLU$ION 

For the reasons expressed in point~ II through V herein, Appellant 
I 

respectfully requests that this Honorabte Court reverse his conviction and 

remand this cause to the trial court fot a new trial. In the alternative 

and for the reasons expressed in Points I and VI through X herein, Appellant 

respectfully requests that this Honorab~e Court vacate his sentence of death 
i 
I 

and remand this cause to the trial courj: for inposition of life irrprisonrnent. 

Respectfully sul::mitted, 

J~S B. GIBSON, PUBLIC DEFENDER 
sEvENTH: JUDICIAL CIRCUIT 

~/\.~~ 

• 
Bk~ -~, ASSISTANT PUBLIC DEFENDER 
1012 SOuth Ridgewood Avenue 
D~Ytona Beach, Florida 32014-6183 
904-252-3367 

CERI'IFICA'IE bF SERVICE 

i 

i
I HEREBY CERI'IFY that a true and eprrect copy of the foregoing has been 

i 

mailed to the Honorable Jim Smith, 125 N. Ridgewood Avenue, DaYtona Beach, 

Florida 32014, and to Mr. Anthony Berto~otti, P. o. Box 747, Starke, Florida 

32091, this 10th day of September, 19841. 
I 
, 

~~ 
~'ITORNEY 

i 
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