


POINT VIII

? THE TRIAL COURT COMMITTED NO REVERSI-

: BLE ERROR IN FINDING THAT THE MURDER
PERPETRATED BY THE APPELLANT WAS COM-
MITTED IN A COLD, CALCULATED AND PRE-
MEDITATED MANNER WITHOUT ANY PRETENSE
OF MORAL OR LEGAL JUSTIFICATION.

ARGUMENT

Upon the bases and for the reasons more specifically
stated in Point IX of this brief, the State submits that the
sentencing judge did not err in finding that the murder perpe-
trated by the Appellant was committed in a cold, calculated
and premeditated manner without any pretense of moral or legal
justification. The evidence more specifically recited in Point
IX herein clearly supports this conclusion and his specific
finding of fact with reference to the Appellant's plot to
utilize the victim in his apparent plan to kill her along with
his ex-wife, Geraldine Peede, and Calvin Wagner was amply
detailed in the trial judge's sentencing order and specific
findings of fact in support thereof (R 1264). This is not a

case comparable to Hall v. State, 381 So.2d 683 (Fla. 1980),

inasmuch as there was no jury recommendation of life such that
the Tedder3 standard of review is inapplicable; i.e., it was

not necessary for the sentencing to set forth specific clear

and convincing facts justifying a jury override. Here, the
sentencing judge has set forth in writing his reasons for im-
posing the death sentence in accord with the jury recommendation

and, as noted by the State in Point IX herein, that rationale

3Tedder v. State, 322 So.2d 908 (Fla. 1975).
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clearly supports the death penalty imposed. Peede's claim
that the trial judge's finding is too unspecific and does not
provide for meaningful review is clearly undermined by the
arguments presented by the Appellant in Point IX of his brief
(AB 38~40) to the effect that the evidence adduced at trial
and at the sentencing hearing did not support that factual
determination.

Finally, as noted in Point IX herein, even if it
could be said that the third aggravating circumstance applied
by the sentencing judge was improper, remand for new sen-
tencing is unnecessary in this case in light of the trial
court's express conclusion that the first aggravating circum-
stance determined - i.e., that the Appellant had been pre-
viously convicted of two felony crimes involving a previous
murder conviction - was in and of itself of such significance

to outweigh the only marginally established mitigating circum-

stance (R 1265); Lusk v. State, 446 So.2d 1038, 1043 (Fla.

1984). Certainly, given the unchallenged applicability of

an aggravating circumstance which the sentencing judge deemed
sufficient in and of itself to justify the imposition of

the death penalty under the circumstances of this case, and

the proper determination that at least one other aggravating

circumstance existed, i.e., the fact that the murder was per-
petrated during the commission of the kidnapping, no basis

for a remand for resentencing is presented even if the third
aggravating circumstance is determined to have been erroneously

applied. See, Bassett v. State, 449 So.2d 803, 808 (Fla. 1984).
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POINT IX

THE TRIAL COURT PROPERLY IMPOSED THE
DEATH SENTENCE IN ACCORDANCE WITH THE
JURY'S RECOMMENDATION UPON ITS DETER-
MINATION THAT THE AGGRAVATING CIRCUM-
STANCES ESTABLISHED BY THE EVIDENCE
OUTWEIGHED THE MITIGATING CIRCUMSTANCE
APPLIED.

ARGUMENT

At the sentencing hearing, both the State and the Appel-
lant presented limited evidence as to aggravating and mitigating
factors (R 927-959). The State's evidence was limited to proof
of the Appellant's involvement in two prior felonies in the
State of California to which he pled guilty and was convicted
(R 927-936, 938-945). Those convictions were for second degree
murder involving the use of a firearm and for assault with a
deadly weapon (R 929).

The Appellant's sentencing evidence was limited to
testimony from Dr. Robert Kirkland, a psychiatrist, with refer-
ence to the Appellant's mental state at the time of the murder
he perpetrated as well as certain correspondence to the court
on the Appellant's behalf from a number of individuals (R 948-
953, 956-958) (Defense Exhibit No. 1 - Index of Evidence).

The jury after considering the evidence presented at
the sentencing proceeding and the argument of counsel deliber-
ated for a period of only forty (40) minutes before returning
with a recommendation that the trial judge impose the death
penalty based upon their eleven (11) to one (1) vote (R 974-

975, 1247). The trial judge agreed with the jury's recommendation
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and imposed the death sentence, determining that three aggra-
vating factors had been proven beyond a reasonable doubt, to
wit: (1) the defendant was previously convicted of two prior
felony offenses involving the use or threat of violence to
other persons; (2) the capital felony was committed while
Peede was engaged in the commission of the kidnapping of the
victim; and (3) the capital felony was committed in a cold,
calculated and premeditated manner without any pretense of
moral or legal justification (R 980, 1263-1264). The sen-
tencing judge, applying Dr. Kirkland's testimony with the
"benefit of the doubt'" in favor of the Appellant, also deter-
mined that the murder was committed while Peede was under the
influence of extreme mental or emotional disturbance; however,
the trial court made clear that this "marginal mitigating
circumstance' was sufficiently outweighed by the single aggra-
vating circumstance of the defendant's prior convictions for
second degree murder and assault with a deadly weapon (R 1264-
1265). Furthermore, the trial judge specifically stated that
he had reviewed the evidence presented vis-a-vis the statutory
mitigating circumstances as well as the non-statutory miti-
gating circumstances asserted (i.e., the letters presented by
the Appellant on his behalf) and rejected them as unestablished
by the proof adduced (R 979-981, 1264-1265). Finally, the sen-
tencing judge'determined that, after weighing the aggravating
and mitigating circumstances, the sentence of death was man-
dated based upon his finding that sufficient aggravating cir-
cums tances had been established to outweigh the single miti-

gating circumstance (R 1265).
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(1) THE APPELLANT WAS PREVIOUSLY CON-

VICTED OF A FELONY INVOLVING THE USE OR
- THREAT OF VIOLENCE TO THE PERSON -

§ 921.141(5)(b), FLA. STAT. (1983).

Upon the proof adduced at the sentencing hearing, the
trial judge correctly determined that Peede had previously
been convicted of two felonies involving the use or threat
of violence to other persons based upon his 1978 convictions

for second degree murder and assault with a deadly weapon (R

1263). The Appellant concedes the viability of this aggra-
vating circumstance inasmuch as this finding is supported by
competent substantial evidence of record (AB 38). Accordingly,
the sentence of death recommended by the jury and adopted by
the trial court judge should be considered correctly applied
since, as stated by the trial judge, this '"'single aggravating
circumstance, standing alone' was sufficient to outweigh the
single "marginal mitigating circumstance' found to have been
established (R 1265). Accordingly, even if this Court were

to hold that the other two aggravating circumstances determined
by the trial court judge were not established by the evidence,
the single remaining aggravating circumstance - which the
Appellant concedes is supported by competent substantial evi-
dence of record - should be considered adequate to support the
death penalty imposed given the sentencing court's unequivocal
determination that the mitigating circumstance found to exist
was nevertheless outweighed by that single aggravating factor.

Lusk v. State, 446 So.2d 1038, 1043 (Fla. 1984); see also,

Bassett v. State, 449 So.2d 803, 808 (Fla. 1984). No basis

for reversal exists where, as here, the judge fulfilled his

duty of conducting a reasoned weighing of the circumstances
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and determined that the marginally established mitigating
circumstance did not outweigh the fact that Peede had pre-
viously perpetrated felonies involving the use or threat of
violence to others and had in fact been previously convicted

of murder. See, White v. State, 403 So.2d 331 (Fla. 1981);

Hargrave v. State, 366 So.2d 1 (Fla. 1978); State v. Dixon,

283 So.2d 1 (Fla. 1973).

(2) THE CAPITAL FELONY WAS COMMITTED
WHILE THE APPELLANT WAS ENGAGED IN THE
COMMISSION OF A KIDNAPPING - § 921.141
(5)(d), FLA. STAT. (1983).

As previously noted in Point V herein, the evidence
adduced at trial provided competent substantial evidence suf-
ficient to support a determination by the sentencing judge,
as Well as the jury, that the murder perpetrated by the Appel-
lant occurred during the kidnapping of the victim from the
Miami area (R 1264). The facts adduced at trial in support of
a finding of kidnapping had been previously presented to the
trial court judge by the prosecutor in response to the Appel-
lant's motion for judgment of acquittal which the judge denied,
clearly indicating his realization that said proof constituted
competent substantial evidence upon which the jury could deter-
mine that the victim had been forced at knife point and against
her will to accompany the Appellant to the point where she was
ultimately murdered by him (R 845-846 ). Certainly, the evi-
dence presented at trial (and specifically considered by the
sentencing judge) as recounted by the prosecutor when con-
sidered in conjunction with the proof from Peede's own con-

fession that his plan was to take the victim from Florida
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to North Carolina for the purpose of using her to facilitate
his commission of the murders of two other individuals - his
ex-wife Geraldine Peede, and one Calvin Wagner, provides ade-
quate, competent and substantial evidence to support the judge's
finding of that aggravating circumstance. This Court has made
it clear that its concern on evidentiary matters with rele-
vance to the establishment of aggravating and mitigating cir-
cumstances does not involve weighing or reevaluating the evi-
dence adduced but is instead limited to a determination as to
whether there was sufficient and competent evidence of record

upon which to support the trial judge's findings. Card v. State,

453 So.2d 17 (Fla. 1984); Quince v. State, 414 So.2d 185 (Fla.

1982); Brown v. Wainwright, 392 So.2d 1327 (Fla. 1981). Apply-

ing this standard, this Court should not now substitute its
judgment for that of the lower court given the obvious compe-

tent and substantial evidence of record supporting it.

. (3) THE CAPITAL FELONY WAS COMMITTED IN
A COLD, CALCULATED AND PREMEDITATED MANNER
WITHOUT ANY PRETENSE OF MORAL OR LEGAL
%USTI?ICATION - § 921.141(5)(i), FLA. STAT.
1983). '

As the Appellant correctly notes, the sentencing court
may determine that the aggravating circumstance of cold,
‘calculated and premeditated murder applies where the evidence
reveals an ''execution-style' killing, exhibiting a heightened
premeditation greater than that required to establish premedi-

tated murder. Gorham v. State, 454 So.2d 556 (Fla. 1984);

Routly v. State, 440 So.2d 1257 (Fla. 1983); Jent v. State,

408 So.2d 1024 (Fla. 1981). As noted by the trial judge, the
evidence adduced at trial and most specifically Peede's own
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confession revealed that Peede had become convinced that he
had seen nude photographs of the victim and his ex-wife,
Geraldine Peede, in certain 'swinger magazines' and that

this concern led him to look through further magazines, later
discovering what he decided was a picture of the victim, his
ex-wife, and one Calvin Wagner together (R 721-722). As the
sentencing judge correctly noted, the content of Peede's con-
fession as related at trial further revealed the Appellant's
intent to utilize the wvicitm, Darla Peede, as a lure to bring
his ex-wife, Geraldine Peede, and Calvin Wagner to a motel
where he could kill them. Peede noted that Wagner and Geral-
dine Peede were afraid of him such that it would be necessary
to go to Miami and bring Darla back to set the trap to get
close enough to the other two (R 722-723, 1264).

The Appellant's 'detailing of his murder plot, when
considered in conjunction with the clear (previously noted)
evidence as to his forceful kidnapping at knife point of the
victim, Darla-Peede, from Miami; her ultimate murder at the
hands of the Appellant; and the Appellant's continuing inten-
tion (as related to police in his confession) to complete
his vengeance after perpetrating the murder at issue by return-
ing to North Carolina and killing Geraldine Peede and Calvin
Wagner; adequately serves to support the trial judge's con-
vclu&hn1that the instant murder was perpetrated in a cold,
calculated and pfemeditated manner without any moral
or legal justification. Obviously, the sentencing judge
could properly determine - notwithstanding the Appellant's

assertion to the contrary - that Peede in fact intended
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to kill the victim, Geraldine Peede, and Calvin Wagner for the
transgressions that he perceived they had made against him,
i.e., their participation in ''swinger' activities, including
posing nude together for magazine photographs. The record
reveals competent substantial evidence in support of the sen-
tencing judge's conclusion such that this Court should not
now substitute its judgment for that of the trial court judge
as finder-of-fact.

Peede further argues that the sentencing judge erred
in finding only one mitigating circumstance to have been estab-
lished, i.e., that the murder was committed while the Appel-
lant was under the inflﬁence of extreme mental or emotional
disturbance. The State disagrees.

Specifically, the Appellant, rereciting the evidence
that was adduced at the sentencing hearing, asserts the applica-
bilty of only one other statututory mitigating circumstance,
i.e., that the capacity of the Appellant to appreciate the
criminality of his conduct or to conform his conduct to the
requirements of law was substantially impaired. § 921.141(6)(£f),

Fla. Stat. (1983). However, the State notes that Dr. Kirkland,

the psychiatrist called by the Appellant to testify at the sen-
tencing proceeding, stated that in his expert opinion Peede
was, at the time of the murder, cognizant of his actions, aware
of the consequences of the murder, and that he had sufficient
mental capacity to conform his conduct to the requirements of
law (R 955-956). The sentencing judge specifically noted this
testimony in the sentencing order wherein he rejected all sta-
tutory and non-statutory mitigating factors other than the

influence of extreme mental or emotional disturbance which he
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determined to have been marginally established giving the Appel-

lant the '"benefit of the doubt" (R 1264-1265).
As this Court has consistently held, it is within the

trial court's province to decide whether a mitigating circum-

stance has been proven. Teffeteller v. State, 439 So.2d 840

(Fla. 1983); Wilson v. State, 436 So.2d 908 (Fla. 1983);

Daugherty v. State, 419 So.2d 1067 (Fla. 1982); Riley v. State,

413 So.2d 1173 (Fla. 1982). 1Indeed, there is no requirement
that a trial judge find anything in mitigation, or that he
consider all factors advanced; furthermore, the mere dis-
agreement with the force to be given evidence adduced is an

insufficient basis for challenging the sentence imposed.

Porter v. State, 429 So.2d 293 (Fla. 1983); Quince v. State,
supra.

In this case, the sentencing order rendered by the trial
judge clearly reveals on its face that, after considering the
evidence presented both at trial and at the sentencing pro-
ceeding - including certain letters presented on behalf of the
Appellant - only a single statutory mitigating circumstance

had been marginally established and that no non-statutory miti-

gating factor had been proven (R 1264-1265). These deter-
minations by the trial judge are clearly supported by the

record and make readily apparent that the sentencing judge did
consider all possible mitigating circumstances - statutory and
non-statutory - in his evaluation of the evidence presented such
that no basis for reversal has been demonstrated. Furthermore,
the Appellant's apparent challenge to the lack of jury instruc-

tions on each specific statutory mitigating circumstance, and
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specifically the question as to the Appellant's capacity to
appreciate the criminality of his conduct and to conform it

to the requirements of law, does not present reversible error
given the fact that this question has clearly not been pre-
served for appellate review by timely objection or request for

jury instruction. See, Bottoson v. State, 443 So.2d 962 (Fla.

1983); Jones v, State, 411 So.2d 165 (Fla. 1982); Demps V.
State, 395 So.2d 501 (Fla. 198l). Furthermore, given the total
lack of evidence of any substantially impaired capacity on the
Appellant's part to appreciate the criminality of his conduct
and conform it to the requirements of law as well as the other
statutory mitigating factors contained in § 921.141(6), Fla.
Stat., no basis for vacating the death penalty in this case
exists.

Finally, the State submits that the trial judge, after
considering the eleven (11) to one (1) jury recommendation of
the death penalty,properly imposed the death sentence upon his
determination that the three aggravating circumstances estab-

lished outweighed the single mitigating circumstance, marginally

established. See, Mann v. State, 453 So.2d 784 (Fla. 1984);

Adams v. State, 412 So.2d 850 (Fla. 1982). 1Indeed, as pre-

viously noted the trial judge made it clear that the Appel-
lant's previous felony convictions involving the use or threat

of violence, standing alone, were sufficient to outweigh the

"marginal mitigating circumstance" established and to justify the
death penalty which was recommended overwhelmingly by the jury

(R 1265). Peede fails to even assert any non-statutory mitigat-
ing factor overlooked, nor does he reveal any statutory mitigat-

ing factor, supported by the evidence adduced which the trial
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judge improperly failed to apply so as to justify rejection
of the sentencing court's carefully rendered ''reasoned judg-
ment' as the scale in the statutory weighing process.

Bassett v. State, 449 So.2d 803 (Fla. 1984); Lightbourne V.

State, 438 So.2d 380 (Fla. 1983).
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CONCLUSION

Based on the foregoing arguments and authorities pre-
sented, Appellee respectfully prays this Honorable Court affirm

the judgment and sentence of the trial court in all respects.
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