


In rejecting a constitutional challenge to the statute,

the United States Supreme Court assumed in Proffitt v. Florida,

428 U.S. 242 (1976), that this Court's obligation to review death
sentences encompasses two functions. First, death sentences must
be reviewed "to insure that similar results are reached in

similar cases." Proffitt, supra at 258. Secondly, this Court

must review and reweigh the evidence of aggravating and mitigat-
ing circumstances -to determine independently whether the death
penalty is warranted. Id. at 253. The United States Supreme
Court's understanding of the standard review was subsequently
confirmed by this Court when it states that its "responsibility

[is] to evaluate anew the aggravating and mitigating circum~-

stances of the case to determine whether the punishment is

appropriate." Harvard v. State, 375 So.2d 833, 834 (1978) cert.

denied 414 U.S. 956 (1979) (emphasis added).

In view of this Court's abandonment of its duty to make
and independent determination of whether or not a death sentence
is warranted, the constitutionality of the Florida death penalty
statute is in doubt. For this and the previously states argu-
ments, Appellant contends that the Florida death penalty statute
as it exists and as applied in unconstitutional under the Eighth

and Fourteenth Amendments to the United States Constitution.
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‘ POINT VII

AS APPLIED, SECTION 921.141, FLORIDA
STATUTES VIOLATES THE SIXTH AND FOUR-
TEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION BY DENYING A DEFENDANT DUE
PROCESS OF LAW, IN THAT THE EXISTENCE OF
AGGRAVATING AND/OR MITIGATING CIRCUM-
STANCES, AS QUESTIONS OF FACT, ARE FOQUND
BY THE TRIAL JUDGE AS OPPOSED TO A JURY
OF THE DEFENDANT'S PEERS.

Appellant does not quarrel with a process whereby the
court applies the facts established by the jury to impose a death
sentence. Rather, Appellant takes issue with having the court
determine the facts used to impose the death sentence. Specif-
ically, Section 921.141, Fla.Stat. requires that a weighing
process occur whereby the jury and the trial court weigh
statutory aggravating circumstances against mitigating

‘ circumstances. The jury then recommends a sentence, and the
trial court considers this recommendation in imposing the sen-
tence. However, as presently applied, there are no written
findings of aggravating or mitigating circumstances made by the
jury, nor of the facts found by the jury in consideration of the
question of whether such circumstances exist. Instead, the trial
court determines the facts anew after the jury issues its rec-
ommendation. Thus, the facts determined by the jury are not
necessarily the same facts determined or used by the judge.

The Sixth Amendment to the United States Constitution
guarantees the defendant the right to a jury trial by his peers.

This right is applied to the states by the Fourteenth Amendment.

Duncan v. Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 491

. (1968). It is manifest that the facts of a case are determined
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by the jury during the guilt phase. Notwithstanding that the
bifurcated penalty phase is a separate proceeding, it remains a
part of the trial. Principles of collateral estoppel and res
judicata apply to those facts previously determined by the jury
during the guilt phase, and those facts control.

Aggravating circumstances and mitigating circumstances
are comprised of facts. Aggravating circumstances must be proved

beyond and to the exclusion of a reasonable doubt. Williams v.

State, 386 So.2d 538 (Fla. 1980). Although mitigating circum-
stances must be proved to a somewhat lesser standard, it remains
that a burden of proof exists for both categories. The deter-
mination of whether a party has met a burden of proof falls
exclusively within the province of the jury, and it is therefore
unconstitutional for the judge to step in and redetermine the
facts at sentencing.

An example is in order. This Court's attention is
respectfully drawn to the findings made by the trial court
concerning the presence of the aggravating and mitigating circum-
stances, where the Court found that the murder was committed
during a kidnapping, in that "[t]lhe evidence at trial showed the
Defendant abducted by threat or force, against her will the
victim, Darla Dee Peede, with the intent to facilitate and to
commit the felony crimes of murder... The evidence showed that
the Defendant also intended the murder of Darla Dee Peede during
the course of this plan." (R 1264). The jury did not return a
verdict of guilty as to a kidnapping offense.

The existence of most if not all of these facts was

necessarily previously determined by the jury. The jury was
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provided a special verdict form whereby it was factually de-
termined that a weapon had been used in the commission of the
crime (R 1234). It is respectfully submitted that a similar
special verdict form should have been provided the jury by the
State in order to establish the facts that compose the aggravat-
ing or mitigating factors used to enhance the penalty to death.
At a minimum, the jury should have returned a separate verdict as
to the underlying felony of kidnapping.

The jury is the proper body to determine the occurrence
of a kidnapping, not the trial judge. It was incumbent upon the
State to pursue a charge upon the underlying felony and obtain a
conviction prior to the judge being able to consider it as an
aggravating circumstance.

Due to this unconstitutional procedure, the death

sentence must be vacated.
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POINT VIIIT

THE TRIAL COURT'S FINDING OF A COLD,
CALCULATED AND PREMEDITATED MURDER AS AN
AGGRAVATING CIRCUMSTANCE IS INVALID, IN
THAT THE FINDING IS TOO INSPECIFIC,
CONCLUSORY, AND WHOLLY UNSUPPORTED BY
THE EVIDENCE.

The written findings justifying imposition of the death
penalty state: "The crime for which the Defendant is to be
sentenced was committed in a cold, calculating [sic] and premedi-
tated manner without any pretense of moral or legal
justification. The evidence throughout the trial supports this
finding." (R 1264). The written order did not elaborate further
upon the applicability of this aggravating circumstance.
Appellant submits that the trial court cannot merely make the
conclusory finding that an aggravating circumstance exists, but

must specify the particular facts that comprise the circumstance.

Hall v. State, 381 So.2d 683 (Fla. 1980).

Initially, Appellant submits that these facts must be
determined by the jury through the use of special verdict forms,
and that those findings are thereafter to be reviewed by the
trial court, and ultimately this court , to determine the suffi-

ciency of proof for such findings. [See Point VII, supral.

Alternatively, Appellant submits that the bare conclusory state-
ment of the presence of an aggravating circumstance made by the
trial judge, without more, is insufficient. "The fourth step
required by Fla.Stat. §921.141, F.S.A., is that the trial judge
justifies his sentence of death in writing, to provide the
opportunity for meaningful review by this Court. Discrimination

or capriciousness cannot stand where reason is required, and this
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is an important element added for the protection of the defen-

dant." State v. Dixon, 283 So0.2d 1, 8 (Fla. 1973).

The inspecific and conclusory finding of a cold, cal-
culated and premeditated murder made by the trial judge here does
not provide for meaningful review. If the judge considered the
killing to have been planned as part of a kidnapping, the circum-
stance is already contained in the second finding of the court,
to wit: crime committed while engaged in commission of kidnap-
ping (R 1264). If the judge felt that Mr. Peede planned to use
his wife as a lure to get near his ex-wife, it is then illogical
to assume that Mr. Peede intended to kill his wife in Orlando, as
occurred. If Mr. Peede did not intend to kill his wife in
Orlando, how can the actual killing be cold, calculated and
premeditated?

A plethora of questions exist, none of which are even
partially answered by the inadequate finding made by the trial
judge. Accordingly, the finding is improper and wholly

unsupported by the evidence.
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POINT IX
THE DEATH SENTENCE WAS IMPOSED IN
VIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTI-
TUTION, IN THAT IMPROPER AGGRAVATING
CIRCUMSTANCES WERE CONSIDERED BY THE
SENTENCING JUDGE AND JURY, WHEREAS
PROPER MITIGATING CIRCUMSTANCES WERE NOT
CONSIDERED IN IMPOSING THE DEATH SEN-
TENCE.

The trial court found three aggravating circumstances
to exist beyond a reasonable doubt, to wit: (1) prior conviction
involving the use of force; (2) the crime committed during the
commission of a felony [kidnappingl, and; (3) cold, calculated
and premeditated murder without any pretense of moral justifica-
tion (R 1263-1265). The first finding is supported by competent
evidence and is viable if the judge can make the finding initial-
ly [See Point VII].

The finding that the murder was committed during the
commission of a felony is erroneous. Not only was the underlying
felony not found to exist by the jury through rendition of a
verdict, the trial judge's finding is unsupported by the
evidence. Specifically, the judge relies upon an unrecorded
statement allegedly made by the defendant that was testified to
in summary form by a police officer during the absence of the
defendant at trial (R 1264, 714-720). That statement is
insufficient to establish the occurrence of a kidnapping.
Assuming but not conceding that Mr. Peede was in fact trying to
use Darla to get near his ex-wife and Calvin Wagner in North

Carolina, it does not necessarily follow that he was forcing

Darla to go with him. She could reasonably have decided to



voluntarily accompany her husband to her old home in North
Carolina for the weekend for any of a number of reasons. [The
prejudice attendant the hearsay testimony set forth in Point IV
pertains here.] Moreover, this finding alludes to the

presence of a shotgun in Mr. Peede's residence and to conduct
contemplated to perhaps occur in the future. It is wholly
improper for the Court to consider a plan formulated after the
killing occurred.

The finding of a cold, calculated and premeditated
murder without any pretense of moral justification is also
erroneous. It is firmly established that the aggravating circum-~
stance of cold, calculated and premeditated murder applies to
those murder which are characterized as executions or contract
murders, or to where a pre-existing plan to murder was present.

White v. State, So.2d , (Fla. 1984)[9 FLW 29]. Though

affirming the death sentence, this Court in White reversed a
finding that a killing was cold, calculated and premeditated
where the evidence established that the killing of a store clerk
occurred incidentally to a robbery as opposed to part of a
preconceived plan. An example of a valid finding of the ag-

gravating circumstance is found in the case of Hill v. State, 422

So.2d 816 (Fla. 1982). 1In Hill, a defendant asked a friend
earlier on the evening of the murder and prior to the abduction
if he wanted to help rape a twelve year old victim. The girl's
body was found two days later. Here the conclusory finding of
the Court is unsupported by the evidence, in that the evidence

establishes conclusively that Darla was stabbed in the neck in an

- 39 -



act of rage, and not through any preconceived plan to take her
life in Orlando, Florida. Further, there is no evidence to show
that Darla Peede was ever an intended victim.

The judge considered and found the presence of only one
statutory mitigating circumstance, that being that the murder was
committed while the defendant was under the influence of extreme
mental or emotional disturbance (R 1264, 980). At the sentenc-
ing hearing, the trial judge failed to announce the presence of
any mitigating circumstances (R 980). The written findings of
fact, however, show that the trial court considered only the
statutory mitigating circumstance of a murder committed while the
defendant was under the influence of extreme mental or emotional
disturbance (R 1264-1265). Indeed, the jury was inexplicably
only instructed that "[almong the mitigating circumstances that
you may consider, if established by the evidence, are, (1) the
crime for which the defendant is to be sentenced was committed
while he was under the influence of extreme mental or emotional
disturbance; any other aspect of the defendant's character or
record, and any other circumstance of the offense." (R 970).

Clearly there was evidence that the capacity of the
defendant to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was substantially
impaired. cf. §921.141(6) (f). The expert forensic psychiatrist
testified at the sentencing proceeding that the defendant was
suffering from a paranoia concerning his wives posing in
magazines to solicit sexual partners (R 950, 955). The doctor

also testified that Mr. Peede was subject to severe emotional
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outbursts (R 955), and that the defendant had been deprived of
sleep for a long period of time prior\to the killing of his wife
(R 951). The doctor described sleep as being very important to
the mental state of health, and that the result of a loss of
sleep is a snowballing effect making certain emotional problems
worse. The loss of sleep increases edginess, anxiety, tension,
and frequently increases depression as well, so that it has a
compounding effecg (R 951). Clearly this is evidence to support
a finding that the capacity of the defendant to appreciate the
criminality of his conduct is substantially impaired due to his
own particular mental problems aggravated by the loss of sleep
that occurred when Mr. Peede drove his motorcycle from Hillsboro,
North Carolina to Florida, and then immediately began the drive

back to Hillsboro in his wife's Buick.

In Mines v. State, 390 So.2d 332 (Fla. 1980), this

Court vacated a death sentence that had been imposed after
consideration of an improper aggravating circumstance, and no
consideration of the two mitigating circumstances relating to a
defendant's mental condition. This Court stated:

Under the provisions of Section
921.141(6), Florida Statutes (1975),
there are two mitigating circumstances
relating to a defendant's mental condi-
tion which should be considered before
the imposition of a death sentence:

"(b) the capital felony was committed
while the defendant was under the
influence of extreme mental or emotional
disturbance"; " (f) the capacity of the
defendant to appreciate the criminality
of his conduct or to conform his conduct
to the requirements of law was substan-
tially impaired." From the record it is
clear that the trial court properly
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concluded that the appellant was sane,
and the defense of not guilty by reason
of insanity was inappropriate. The
finding of sanity, however, does not
eliminate consideration of the statutory
mitigating factors concerning mental
condition. The evidence clearly estab-
lishes that appellant had a substantial
mental condition at the time of the
offense... The trial court erred in not
considering the mitigating circumstances
of extreme mental or emotional distur-
bance under Section 921.141(6) (b) in the
substantial impairment of the capacity
of the defendant to appreciate the
criminality of his conduct under Section
921.141(6) (f). These circumstances may
not be controlling, but they were
present in this cause and should have
been considered. (emphasis added).

Mines, Id. at 337. See also Perri v. State, 441 So.2d 606 (Fla.

1983).

This Court has recognized that these particular mit-
igating circumstances may be sufficient to outweigh aggravating
circumstances involved in the most atrocious crime. cf. Huckaby

v. State, 343 So.2d 29 (Fla. 1977); Burch v. State, 343 So.2d 831

(Fla. 1977); Jones v, State, 332 So.2d 615 (Fla. 1976); Swan v.

State, 322 So.2d 485 (Fla. 1975). As noted in Burch, supra,

these two categories of mitigating circumstances relating to a
defendant's mental condition are to be considered by the jury.

Id. at 834. BSub judice, neither the jury nor the trial court

considered the mitigating circumstance of whether the defendant's
capacity to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was substantially
impaired. It is respectfully submitted that this omission
fatally taints that imposition of the death sentence, and that at

the very least a new sentencing proceeding is required.
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CONCLUSION

BASED UPON the argument and authority contained herein,
this Court is respectfully requested for the following relief:
In reference to Points I-V - To reverse the conviction
and remand the matter for retrial.
In reference to Points VI-IX - To vacate the sentence.
Respectfully submitted,
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