
contract did not stipulate that in order to effectuate 

this material requirement that the roof be replaced. 

Two of the licensed roofers (Almyda and Walton) 

recommended replacing the roof. One ~f the unlicensed 

roofers (Greenleaf) testified that to repair any slid­

ing that existed you would have to remove the entire 

roof, i.e., replace the roof. (T.R. 298) The contract 

language spoke only of repairs, not a complete rep1ace­

ment of the roof. Appellees respectfully submit that 

since the contract contemplated only minor repairs, it 

is irrelevant to state as appellants do that Davis did 

not demand replacement of the roof pursuant to Para­

graph F of the contract. (Appellants' Brief, p. 12) 

The contract calls for no such demand. 

To the extent the contract can be deemed am­

biguous, the law in Florida is quite clear that any 

ambiguity of language within a contract will be strict­

ly construed against the party who chose the language 

and drafted the contract. See, ~.~. Tannen v. Equit­

able Life Ins. Co. v. Washington, D.C., 303 So. 2d 354 

(Fla. 2d D.C.A. 1974); Sol Walker and Co. v. Seaboard 

Coast Line R. Co., 362 So. 2d 45 (Fla. 2d D.C~A. 1978). 

The evidence establishes that in this case the form 

contract which included provision F, was provided by 

Jeanne Baker, Inc. (T.R. 327, 528) Baker at all times 

during this transaction was acting as an agent and on 

behalf of the Johnsons. This was the substance of 
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Baker's testimony and there is no evidence to contra­

dict it. ("I represent the seller." T.R. 557). Ac­

cordingly, it is respectfully submitted that any am­

biguity regarding the term "watertight".and/~r the mean 

ing of "repairs to ~orrect leaks" must· be construed 

against the appellants. 

Unlike the situation in Twenty-Four. Collection, 

Inc. v.N. Weinbaum Construction, Inc., 427 So. 2d 110 

(Fla. 3d D.C.A. 1983) cited in Appellants' Brief at 

page 15, the Davises were not demanding performance of 

a condition not required by the contract. As indicated 

in Paragraph F, it was their right to obtain a report 

from a licensed roofer by the time ,of closing indicat­

ing the roof to be in a watertight condition. Clearly, 

this could not be done. Simply put, neither the appel­

lants nor the appellees were able to obtain a written 

report from a licensed roofer stating the roof to be in 

a watertight condition, and thus the appellants breach­

ed the contract. As such, appellees' remedy under the 

circumstances was rescission and a return of their 

total deposit. See, ~.~., Sun City Holding Co. v. 

Schoenfeld, 97 Fla. 777, 122 So. 252 (1929); Santa 

Barbara Estates v. Couch, 98 Fla. 515, 123 So. 857 

(1929); John Ringling Estates v. White, 105 Fla. 581, 

141 So. 884 (1932); Norris v. Eichenberry, 131 Fla. 

104, 113 So. 128 (1931). 
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II.� JOHNSON'S STATEMENTS TO MRS. DAVIS REGARD­
ING THE CONDITION OF THE ROOF CONSTITUTED A 
FRAUDULENT MISREPRESENTATION ENTITLING THE 
APPELLEES TO RESCISSION. 

An action for fraud arises when there is (a) a 

misrepresentation of a material fact; (b) knowledge of 

the representor of the misrepresentation; (c) an inten­

tion that the representation induce another to act on 

it; and (d) resulting injury to the party acting in 

justifiable reliance upon the representation. Kutner 

v. Kalish, 173 So. 2d 763 (Fla. 3d D.C.A. 1965) 

Mrs. Davis testified that upon discovering 

stains on the kitchen and family room ceilings and puck 

ering in the family room window on May 16, 1982, she 

asked Mr. Johnson about the conditi~n of the roof, and 

he said there had never been problems with it. ( T • R • 

338-340; 400) Mrs. Davis testified that she relied on 

this assurance when the Davises paid the remainder of 

. the deposit. (T.R. 345) Mr. John~on's statements were 

clearly fraudulent, as he knew there had been leakage 

in December, 1979. (T.R. 500-505) Mr. Johnson made 

the remark with the intention that the Davises rely on 

it so that any problems with the roof would not delay 

the closing. 

The evidence indicated that it was important for 

the Johnsons to close quckly because the Johnsons were 

required to move to Illinois by Mayor June, 1982, 

due to a career change and his commitment to his em­
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ployer to be in Illinois by Mayor June. (T.R. 497) 

The house in question had been on the market since 

January and remained unsold as of mid-May, 1982, when 

the Davises'first saw it. Further, the Johnsons had 

purchased a new home in April, 1982 in Illinois. (T.R. 

500) With this as a factual background Mr. Johnson 

denied ever telling Mrs. Davis there were no problems 

with the roof. 

It should be apparent given the concerns Mrs. 

Davis had already voiced concerning the stains, that if 

Mrs. Davis had known of the past leakage· problems she 

would have had an experienced-licensed roofer examine 

the roof before the Davises paid a $26,000.00 deposit, 

which the Davises paid just ~wo days after the conversa 

tion between Mr. Johnson and Mrs. Davis. (T.R. 2.43) 

It is thus respectfully submitted that the most reason­

able inference to be drawn from the evidence is that 

Mr. Johnson did, in fact, ~ell Mrs. Davis there were 

never any problems with the roof when h~ either knew or 

should have known such a statement to be false. 

Under Florida case law those,in the position of 

the Davises may rely on the truth of a representation 

even though its falsity could have. been ascertained had 

they made an investigation, unless they know the repre­

sentaiton to be false or its falsity is obvious to them 

Bessett v. Basnett, 389 So. 2d 995, 998 (Fla. 1980; 

Upledger v. Vilanor, Inc., 369 So. 2d 427 (Fla. 2d 
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D.C.A. 1979). Where a fraudulent misrepresentation is 

made by a seller of real property to induce the other 

party to enter the contract, the buyer may rescind the 

contract and recover the deposit. Hauser v. Van Zile, 

269 So. 2d 396 (Fla. 4th D.C.A. 1972). 

Appellants at page 16 of their Brief argue that 

there can be no purported fraudulent inducement to per­

form that which one was contractually bound to perform, 

i.e., paying the remaining $26,000.00 deposit money. 

Appellants' argument has some surface appeal, bu~ in 

this case is without merit. 

The parties entered into the contract on May 13, 

1982, at Which time the Davises paid the intial 

$5,060.00 deposit. Within five days they were to pay 

another $26,000.00. During this five day period the 

crucial conversation between Mrs. Davis and Mr. Johnson 

took place. As a result of this conversation, appel­

lees paid the additional $26,000.00 in reliance upon 

the statements made by Mr. Johnson. 

The liquidated damages provision of the contract 

provides: 

S. Default: If Buyer fails to perform 
this contract within the time specified, 
the deposit paid by Buyer may be retained 
by or for the account of Seller as con­
sideration for the execution of this 
Agreemen~ and in fUll settlement of any 
claims for damages. "(Emphasis add­
ed) 

It must be stressed that the contract does not 

say the Seller would recover $31,000.00 as their 
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liquidated damages, and it does not say the Seller 

could recover ten percent of the purchase price as 

liquidated damages. It only states they recover as 

liquidated damages the deposit paid. Thus, under the 

contract the Davises did not have to pay the.additional 

$26,000.00. 

On May 18 the Davises could have refused to pay 

the $26,000.00 and forfeit the $5,0000.00 deposit al­

ready paid, i.e., "failure to perform." Because of the 

misstatements made by Mr~ Johnson, however, the Davises 

were induced to make a further payment of $26,000.00 

which increased the deposit paid rand the potential 

liquidated damages. (T.R. 337-3~5) Therefore, appel­

lees submit they are entitled at the very least to re­

turn of their $26,000.00 deposit. Indeed, the Third 

District Court of Appeals obviously found there was 

substantial evidence in the record supporting the Trial 

Court's award of this amount. See Banks v. Selina, 413 

So. 2d 851 (Fla. 4th D.C.A. 1982) citing Shaw v. Shaw, 

334 So. 2d 13 (Fla. 1976) 

Had Mr. Johnson accurately described the roof 

problems to Mrs. Davis prior to appellees making the 

$26,ODO.OO deposit, they would have called in a licens­

ed roofer. They then would have realized. at that time 

rather than after paying the $26,000.00 that the roof 

was not and could not be put in a watertight condition 

before closing. Consequently, they would have been 
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entitled to return of the $5,000.00 as it was "subject 

to the terms" of the contract and a term of the con­

tract could not be fulfilled. (See Exh. 3) According­

ly, appellees maintain and the contract language so 

indicates, that the entire deposit was 'subject to the 

terms of the contract. 11 Since one of the material 

terms sUbsequently was fraudulently misrepresented in­

ducing payment of the majority amount of t~e deposit, 

the Davises are entitled to return of the entire de­

posit amount based on this misrepresentation. 

1.� When The Seller Of A Used Home Knows Of 
Facts Materially Affecting The Value Or 
Desirability Of The Property Which Are Not 
Readily Observable And Not Known To The 
Buyer, The Seller Is Under A Duty To Dis­
close Them. 

In overturning the Trial Court's Decision to 

award appellants $5,000.00 and award the entire deposit 

amount to the Davises, the Appellate Court saw fit to 

distinguish return of the $5,000.00 from return of the 

$26,000.00 based on a seller's duty to disclose mate­

11S ee contract first paragraph wherein $5,000.00 from 
appellees is listed as proceeds to be held in escrow by 
Baker "subject to the terms hereof as a deposit. 
The Purchaser shall further deposit the sum of 
$26,000.00 in the above mentioned escrew account. " 
Although Paragraph F requiring the roof to be water­
tight before closing is not precisely labeled as a 
"term" of the contract, appellees argue that a reason­
able interpretation of the contract clearly indicates 
it is. 
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rial facts as described above. 12 Although appel­

lees respectfully maintain that it was not necessary to 

reach this issue in order to award full respission, 

they fully support the Court's analysis and conclusion. 

In its well reasoned opinion the Third District 

Court rejects the rationales expressed by the Second 

and Fourth District Courts in Ramel v. Chasebrook Con­

struction Co., 135 So. 2d 876 (Fla. 2d D.C.A. 1961) and 

Banks v. Salina, 413 So. 2d 851 (Fla. 4th D.C.A. 1982) 

which are cited favorably by appellants. Accordingly, 

the Third District Cou~t presented a cogent analysis of 

authorities of this Court, treatises, encyclopedia and 

decisions of other jurisdictions citing, for example, 

the following: 

"[s]ome cases carry the doctrine of 
caveat emptor so far as to hold that the 
seller is under no obtigation to communi­
cate the existence of defects in the 
thing sold not discoverable by examina­
tion. • But it is generally held in 
this country that the intentional non-dis­
closure of a latent defect wy the seller, 
when he knows that it is unknown to the 
buyer, is fraudulent. .," Kitchen v. 
Wong, 67 Fla. 72, 75, 64 So. 429, 430 
(1914) quoting 35 Cyclopeida of Law & 
Procedure [Sales] 69 (1910) 

The ruling by the Third District Court of Ap­

peals states and clarifies a duty that is consistent 

with and extends from this Court's decision in Besett 

v. Basnett, 389 So. 2d 995 (Fla. 1980). In Besett it 

12It should be noted that Argument II 1 states the ver 
batim holding by the Third District Court of Appeal. 
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was held that a recipient may rely on the truth of a 

representation even though its falsity could have been 

ascertained had an investigation been made unless he 

knows the representation to be false or its falsity is 

obvious to him. Thus, in Besett this Court determined 

that Florida would follow a reasoned rule of law which 

prohibits one from making a fraudulent misrepresenta­

tion and then avoiding the consequences by asserting 

that there was a duty to find out whether it was true 

or not. The logical extension of that rule is that 

where the seller of a used home knows of facts material 

ly affecting the value or desirability of the property 

which are not readily observable and not known to the 

buyer, that seller is under a duty to disclose them to 

the buyer. The Appellate Court recognized that there 

can be no rational distinction between a fraudulent 

disclosure and a fraudulent non-disclosure. 

The appellants' reliance on Roberts v. Rivera, 9 

F.L.W. 2152 (5th D.C.A. Oct. 11, 1984) is misplaced and 

provides support for the rUling of the Third District 

Court in this case, since the Court in Roberts states 

that sellers will be liable for concealing facts "known 

to them under circumstances impelling disclosure, i.e., 

a hidden defect, ." (p. 2153) Perhaps appellants' 

reliance on this case can be explained by their er­

roneous interpretation of the testimony which they re­

petitiously claim reflects Mrs. Davis' knowledge and 
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notice of water stains at the time of her first visit 

to the house and prior to the payment of the initial 

$5,000.00 deposit payment. 13 Appellees must once 

again point out that this is not an accurate representa 

tion of the testimony. There is no such evidence. 

Mrs. Davis noticed stains following the initial deposit 

payment at which time appellees ~aintain affirmative 

misrepresentations were made inducing payment of the 

remainder of the deposit. (T.R. 338-341) At the time 

of payment of the $5,000.00 the roof problems constitut 

ed a hidden defect _known by the seller which would 

materially affect the desirability of the property. As 

noted by the Third District Court in finding for the 

appellees, "It is obvious, how~ver, because of Mr. John 

son's admissions during his testimony, that the John-

sons were aware of roof problems prior to entering into 

the contract of sale and receiving the $5,000.00 de­

posit payment." 

Contrary to the appellants' assertions, the rule 

announced by the Third District did not require the 

Johnsons (and does not require sellers) to be expert 

1------------------------------------ --------------------------------­

13APpellants make this claim on pages 3, 25, and 27 of 
their Brief. 
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roofers. 14 The Johnsons knew the roof had leaked, 

by their own admission in 1979 (T.R. 500-505), if not 

at other times. Indeed, given the extent of the damage 

observed by Mrs. Davis on May 26, 1982, it is difficult 

not to infer there were more problems and instances of 

leaking other than the admitted instance in 1979 and 

not revealed by the Johnsons. 

Appellants would have this Court believe that 

the ruling by the Third District Court would have a 

doomsday effect on individual sellers of real estate 

and the entire commercial real estate industry. All 

that is required is that a seller be honest in relaying 

to a purchaser information which could materially af­

fect the sale. Non-disclosure of a leaky roof on a 

house not more than three years old certainly is a fact 

that would materially affect the desirability of the 

property to the buyer. 

For these reasons the ruling by the Third Dis­

trict Court of Appeals should be affirmed. 

III.� APPELLEES ARE ENTITLED TO AN AWARD OF ATTOR 
NEY FEES AND COSTS. 

Paragraph P of the contract states the follow­

ing:1-:.::........=:..;_----------------..-------.-.--.--..-------.----1� 

14Although appellants also note that the Davises were 
real estate brokers, it should be noted that Mr. Davis, 
who had vast experience with employment with the Inter­
nal Revenue Service, and in the investment field, had 
only an educational background in real estate. (T.R. 
361-362) Mrs. Davis had a real estate license but 
never engaged in the profession. (T.R. 454) 
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P. Attorneys' Fees and Costs: In connec­
tion with any litigation arising out of 
this contract, the prevailing party shall 
be entitled to recover all cost incurred, 
including reasonable attorneys' fees. 
Any realtor's costs as to Bill of 
Inter-pleader or Declaratory Decree or 
appeals thereof shall be borne equally by 
buyer and seller. (Emphasis added) 

As argued, Appellees are entitled to rescission 

and return of the entire amount of the paid deposit 

because of the seller's breach of contract or in the 

alternative, fraudulent misrepresentation. Should this 

Court determine the sellers to be liable based on 

fraud, appellees, as the prevailing party, maintain 

that they are entitled to an award of attorney fees and 

costs as stipulated by the Contract even if this Court 

awards $5,000.00 of the $31,000.00 deposit money to the 

Johnsons. 

The Third District Court's decision in finding 

for the appellees and accordingly, awarding fees and 

costs clearly indicates that whether or not the deci­

sion to rescind is based on fraud or breach of con­

tract, the prevailing party is entitled to fees and 

costs from "the litigation that arose out of this con­

tract." Should the appellees by this litigation be 

awarded the overwhelming majority amount of the deposit 

money - - the $26,000.00 - - it is evident they should 

still be considered the "prevailing party" by any rea­

sonable definition of the term. In Williams v. Dol hin 

Reef, Ltd., 455 So. 2d 640 (Fla. 2d D.C.A. 1984), the 



... 

Court held that where contracts to purchase condominiu 

units provided liability for attorney fees and costs t 

prevailing parties in any litigation arising under the 

contract, the vendor was entitled to such fees althoug 

the amount he recovered was less than the amount initi 1­

ly sought. (In Williams the party sought $52,000.00 

in deposit money and the Trial Court awarded $35,400.0 

but denied award of fees and costs.) 

In this case an award of $26,000.00 while allow 

ing the appellants to retain $5,000.00 of the deposit 

monies, denies them their claim of $64,000.00 in damag s. 

Under all of these circumstances a $26,000.00 Judgment 

clearly is one awarded to the "prevailing party." 

In summary, a determination of the sellers' 

liability based on breach of contract or fraudulent 

representation entitles an award of attorney fees and 

costs whether or not $26,000.00 or $31,000.00 is retur ed 

to the appellees. 

IV.� APPELLANTS SUSTAINED LITTLE OR NO ACTUAL 
BY THE ALLEGED BREACH BY APPELLEES. 

Appellants claimed to have sustained and have a 

for damages in the amount of $64,130.96. (T.R. 571-57 ) 

Appellees dispute this claim for the following reasons: 

On November 5, 1982 the Johnsoni sold their hom 

to another party (Mr. and Mrs. Blank) for $272,500.00. 
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The terms of this contract call for payment of $100,00 .00 

at the time of closing and balance to be paid one year 

later at ten percent interest. (T.R. 571; 588; 287) 

Appellees' mortgage and real estate experts re­

viewed the Davis contract and the later Blank contract 

and, per the analysis undertaken by them (present valu 

on the second mortgage market) testified that the Blan 

contract was more valuable to the sellers than was the 

Davis contract. (T.R. 132-140, 148-150, 182-189, 204­

206) The significant differences were that: 

(1) The amount of the Davis second mortgage 

($114,000.00) exceeded the equity of the Davis' in the house 

whereas the Blank second mortgage ($56,500.00) was sub 

stantially less than the Blank equity in the house; 

(2) Th~ Davis second mortgage was at eight per 

cent interest for five years, thirty-year amortization 

ballooning at the end of five years whereas the Blank 

second mortgage was at ten percent interest ballooning 

at the end of one year; 

(3) The Blank contract would result in the 

holder of the second mortgage being in receipt of the 

total payments under that mortgage ($62,150.00) on or 

before November 5, 1984, and the use of that money for 

investment purposes at prevailing rates while over the 

balance of the period of the Davis second mortgage (un 

til June 21, 1987) the holder of that second mortgage 

• 
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would only receive monthly interest payments of eight 

percent; 

(4) The Davis contract only provided the John­

sons with $80,000 cash at closing, $15,500 of which was 

to be paid, at closing, to the brokers thereby only 

leaving the sellers with $64,500.00 cash; the Blank 

contract provided the Johnsons with $100,000.00, less 

the broker's commission of $13,625, or a net of 

$86,375.00. Although the Johnsons would have had the 

use of the $64,500.00 between June 21 (date of Davis 

closing) and November 5 (date of Blank Closing), at th 

time of the Blank closing the Johnsons realized ap­

proximately $20,000.00 more cash after accrued interes 

than they would have had the Davis contract closed. 

Johnson testified, in his analysis of the two 

contracts, that he would have invested the Davis money 

at closing at eight percent interest. In his computa­

tions he did not account for the payment of brokerage 

fees and based his testimony on interest to be earned 

on the $80,000.00. He testified that he would have 

invested the money at eight percent interest. Eight 

percent interest on this sum computes to a daily rate 

of $14.13. There were some 137 days between the two 

closing dates. Hence, $1,935 in interest would have 

accrued, leaving the appellants with $19,940 less than 

they actually received, in cash, from the Blanks at th 
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November 5, 1982, closing ($86,375 less $66,435 

$19,960.) 

While the analysis used by the appellees' ex­

perts was a commercially, reasonable approach (T.R. 

149-150), it was not the only approach that could be 

used. Mr. Davis (who was eminently qualified to opin 

on this issue) testified that another approach which as 

reasonable to use was to discount to present value th 

two mortgages. Using this approach the Blank contrac 

was still more favorable to the Johnsons than was the 

Davis contract. (T.R. 477-480; 484) 

Thus, merely comparing the sales prices of the 

." two contracts is inadequate. Appellees respectfully 

submit that a closer examination of all the terms of 

the respective contracts reveals that, in fact, the 

Johnsons suffered little or no actual damages as a 

result of
} 

any breach by appellees. 

CONCLUSION 

Appellees, respectfully request that this Court 

affirm the Judgment of the Third District Court of Ap­

peals and therefore award the appellees the entire 

$31,000.00 deposit, with interest, as well as costs an 

fees. Should this Court reinstate the decision of the 

Trial Court, awarding the appellees $26,000.00, Appel­

lees maintain they are by this award, the prevailing 
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party and are therefore entitled to attorney fees and 

costs. 

In the alternative, appellees also respectfully 

submit that they are entitled to the entire deposit 

amount and attorney fees and costs based on the appel­

lants' breach of contract. 

November 21, 1984� Respectfully submitted, 
Respondents, MORTON DAVIS and 
EST~ER DAVIS, by their attorney, 
JO~tPH G. ABROMOVITZ, P.C., 
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