
• II. A SELLER OF A USED HOME HAS NO DUTY TO DISCLOSE THE 
EXISTENCE OF POSSIBLE DEFECTS TO A POTENTIAL 
PURCHASER IN AN ARMS LENGTH TRANSACTION. 

The Third District's opinion in this cause evidences the 

final destruction of the doctrine of caveat emptor in connection 

with the sale of real property. The Court imposed a duty upon 

JOHNSON to disclose the existence of defects in the roof and walls 

to a purchaser, who was also a real estate broker, in an arms' 

length transaction. 

The defects addressed by the Third District in its opi­

nion, were roof leaks and wall defects. However, there is 

absolutely no evidence in this record concernipg the nature of the 

purported wall defects, which according to the Third District 

would cost Ten Thousand ($10,000.00) Dollars to repair. Nor was 

there any testimony that JOHNSON knew of the' existence of any 

• problems with the walls. 

This case centered around roo( leaks. The Amended 

Complaint complained of roof leaks as the basis of rescission. It 

did not complain of wall defects or structural infirmities. No 

evidence was presented as to the existence of such a latent 

defect. During the course of discovery and during the trial of 

this cause, not one question was asked of JOHNSON as to the exis­

tence of wall defects or wall deficiencies. Therefore,' there is 

absolutely no evidence in the record to show JOHNSON's purported 

knowledge of the same. 

The Third District's opinion cannot withstanding scrutiny 

as to wall defects. If such defects existed, they were ratent and 

• 
unknown tb JOHNSON. Even under the erroneous duty placed upon 
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• JOHNSON by the Third District, JOHNSON cannot be guilty of fraud 

as to the wall defects. 

Therefore, for purposes of this point, the condition of 

the house in question will be limited to the condition of the roof. 

The Contract of Purchase and Sale provided for roof 

inspections and repairs of the roof by the Seller if leaks were 

found. 

The Fourth District Court of Appeal decided a case very 

similar to the one at bar. In Banks v. Salina, 413 So.2d 851 

(Fla. 4th DCA 1982), the buyers sued the purchasers arising from 

the sale of a fifteen (15) year old house that contained a defec­

tive swimming pool, a leaking roof and other minor defects. The 

trial Court had awarded a judgment for the buyer for the cost of 

roof replacement, carpentry cost to repa~r the damage caused by 

• the leaks and costs to repair the swimming pool. The Fourth 

District reversed the award as to the cost to repair the pool and 

the carpentry costs. In so doing, the Court held 

"The Contract of Sale contained no war­
ranties, nor were there material mis­
representations relative to the pool 
although there was testimony that the 
sellers knew it was not in good condi­
tion. In Florida, there is no duty to 
disclose when the parties are dealing at 
arms length." Banks v. Selina, supra, at 
p. 852. 

The Court also found that there were minor items included in the 

carpentry bill for which no warranty was given and therefore the 

buyers were not entitled to recover the costs of repairing the 

same . 
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• with regard to the roof, the contract had imposed upon 

the seller a duty to repair the roof. Although the sellers had 

attempted to repair the roof, the purchasers imposed the add i­

tional requirement of a guaranty and prevented repair. That is 

precisely what happened in this case. The Fourt District stated: 

"The agreem~nt to repair the roof made no 
mention of fuaranties and it is common 
knowledge t at roofers do not normally 
guarantee s ot repairs. Thus, we are of 
the opinion that the buyers' demands of 
the roofers were unreasonable .... " Banks 

• 

v. Selina, . u ra, at p. 853. 

Therefore, the sellers we e not responsible for any damages occur­

ring after the sale which were occasioned by the leaks. It is 

interesting to note that ~he trial Court had awarded the cost of 

replacing the roof as OPPfsed to the cost of repairing the roof. 

The Fourth District state 

"We are not too happy with this result, 
but there i no competent substantial 
evidence in the record that misht support
this partic lar award and we will not 
substitute our judgment for that of the 
trial Judge." Banks v. Selina, supra, at 
p. 853. 

By so holding, the Fourth District recognized that the Contract in 

question calling for repairs of the roof required the Seller to 

replace the roof, if necessary. This is a logical result in light 

of the Contract provisions. 

The parties at the time of making their contract provided 

for the contingency of roof leaks and as such, there was a 

requirement that the roof not have leaks at the time of closing. 

• -21­

SMITH 80 MANDLER. P. A .• ATTORNEYS AT LAW. 1111 LINCOLN ROAD MALL.. MIAMI BEACH, FLORIDA 33139 



DAVIS expressly assumed the responsibility of determining that the 

roof was to his satisfaction and free of leaks. If DAVIS was not 

satisfied, he could demand repair. In the case sub jUdice, DAVIS 

did not demand repair of the roof. Nor did DAVIS demand replace­

ment of the roof after learning that there were some leaks. Nor 

did DAVIS accept JOHNSON's offer to repair the roof. DAVIS 

unilaterally cancelled the Contract. 

• 

The Second District Court of Appeal has also held that 

there is no affirmative duty to disclose the existence of defects 

in the sale of a home in an arms length transaction. In Ramel v. 

Chasebrook Construction Co., 135 So.2d 876 (Fla. 2d DCA 1961), the 

buyer sued the sellers for rescission of the contract to purchase 

a home after finding that the pool and patio began pulling way 

from the house foundation. The Second District stated that: 

"In the absence of a fiduciary relation­
ship, mere nondisclosure of all material 
facts in an arms length transaction is 
ordinarily not actual misrepresentation." 
Ramel v. Chasebrook Construction Co., 
supra, at p. 882. 

The Second District established an exception to this rule and 

reversed on other grounds. This exception is not applicable 

herein. 

The Third District in this case chose not to follow the 

Second and Fourth District Court of Appeals and relied on this 

Court's decision of Bessett v. Basnett, 389 So.2d 995 (Fla. 1980) 

to impose such an affirmative duty. However, Bessett v. Basnett 

does not provide a source for the imposition of an affirmative 

duty to disclose . 
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• In Bessett v. Bassnett, 389 So.2d 995 (Fla. 1980), the 

sellers made affirmative misrepresentations prior to the con­

tract. One of the affirmative misrepresentations concerned the 

roof. The sellers represented prior to the contract that the roof 

was brand new. In truth and in fact at the time of this represen­

tation the roof was not new and leaked. This Court held 

... A recipient may rely on the truth of a 
representation, even though its falsity 
could have been ascertained had he made an 
investigation unless he knows the repre­
sentation to be false or its falsity is 
obvious to him. Bessett v. Basnett, 
supra, at� p. 998. 

Each case decided subsequent to Bessett v. Basnett, with the 

exception of the subject case, did not deal with the duty to 

disclose, but rather dealt with affirmative representations. In 

Levey v.� Getelman, 408 So.2d 663 (Fla. 3d DCA 1981) an affirmative 

•� representation was made as to the lack of knowledge regarding the 

city's interest in the property for condemnation. In Held v. 

Trafford Realty Co., 414 So.2d 631 (Fla. 5th DCA 1982) there were 

affirmative misrepresentations concerning the boundary of the 

property involved. In Gold v. Wolkowitz, 430 80.2d 556 (Fla. 3d 

DCA 1983) there was an affidavit given at closing regarding title 

that specifically recited it was made to induce the purchase and 

failed to reveal the pendency of the appeal of a judgment of fore­

closure from which the seller derived title. In Foxfire Inn of 

Stuart, Florida, Inc. v. Neff, 433 So.2d 1304 (Fla. 2d DCA 1983), 

the seller affirmatively represented that the financial statements 
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• furnished to the buyer were true and correct but it was contended 

that there were false entries in the books and misrepresentations 

as to� profits. In Ton-Wiel Enterprises, Inc. v. T & J Cosurdo, 

Inc.,� 440 So.2d 621 (Fla. 2d DCA 1983), an affirmative representa­

tion was made prior to the contract concerning the probability of 

the business. See also Cas-Kay Enterprises, Inc. v. Snapper Creek 

Trading Center, Inc., 453 So.2d 1147 (Fla. 3d DCA 1984). 

The Bessett v. Basnett progeny primarily concerned the 

issue� of reliance upon affirmative representations. They are 

predicated upon Section 541 of Restatement (Second) of Torts which 

provides: 

"1.� The recipient of a fraudulent misrepresen­
tation is not justified in relying upon 
its truth if he knows that it is false or 
its falsity is obvious to him ... 

•� Comment a:� 

(A recipient of a fraudulent misrepresen­
tation) ... is nonetheless required to use 
his senses, and cannot recover if he 
blindly relies upon a misrepresentation, 
the falsity of which would be patent to 
him if he had utilized the opportunity to 
make a cursory examination or investiga­
tion. Thus, if one induces another to buy 
a horse by representing it to be sound, 
the purchaser cannot recover even though 
the horse has but one eye, if the horse is 
shown� to the purchaser before he buys it 
and the slightest inspection would have 
disclosed the defect. On the other hand, 
the rule stated in this section applies 
only when the recipient of the misrepre­
sentation is capable of appreciating its 
falsity at the time by the use of his 
senses. Thus, a defect that any exper­
ienced horseman would at once recognize at 
first� glance may not be patent to a person 
who had no experience with horses." 
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• Even assuming arguendo, a duty to disclose could be inferred from 

the foregoing, it cannot be applied to the facts in this case. 

The reason is clear MRS. DAVIS testified that at the first visit 

to the house she noted water stains. They were open, obvious and 

patent and could be seen by the naked eye by the Purchasers who 

were real estate brokers and familiar with the condition of real 

property� and improvements thereon. Therefore, DAVIS had no right 

to rely on JOHNSON's silence concerning the condition of the roof 

when DAVIS, noticed stains at the very first visit and did not 

even initiate discussions regarding the same prior to entering 

into the Contract. 

There was no need to because the question of possible 

leaks or defects in the roof were covered by Paragraph F of the 

Contract. The duty to disclose, if one existed, was dispelled 

•� upon the signing of the Contract. Kaye v. Buehrle, 8 Oh.App.3d 

381, 457 N.E.2d 373 (Oh.App. 1983). 

The Fifth District Court of Appeals recently decided a 

case which appears to bridge the gap between the Third District's 

opinion in this cause and the Fourth District's opinion in Banks 

v. Selina, 413 So.2d 851 (Fla. 4th DCA 1982). In Roberts v. 

Rivera, 9 F.L.W. 2152 (5th DCA Oct. 11, 1984). (Case Nos. 83-614, 

83-680, 83-687, 83-1017), the purchaser sued the seller for 

fraudulent misrepresentation and concealment seeking damages and 

rescission and sued the real estate brokers for breach of fidu­

ciary duties. A verdict and judgment was entered finding that the 

seller was liable for fraudulent concealment. The purchaser, 
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• Rivera, had visited the property three (3) times before signing 

the contract to purchase. The purchaser asked the real estate 

brokers to check the property to see if the elevation prevented 

the development. The purchaser understood that the brokers would 

have an engineer inspect the property and the brokers told the 

purchaser before closing that an engineer had checked the property 

and found it suitable for development. The purchaser first met 

the seller on the day the contract was signed. 

"The contract contained no warranties or 
representations concerning the elevation 
of the property, and at Roberts' insis­
tence a clause making the closing subject 
to a satisfactory soil test report was 
excised. Rivera testified Roberts told 
him that there were 'no problems' with the 
property ... " Roberts v. Rivera, supra, at 
p. 2153. 

Closing was had and afterwards an engineer was retained to do soil 

• boring tests, the results of which indicated the property was 

difficult to develop. The purchase price was Ninety-Eight Thou­

sand ($98,000.00) Dollars. The true value of the property was 

approximately Forty-Seven Thousand Four Hundred ($47,400.00) 

Dollars. The Court stated: 

"It is clear that the Riveras did not 
receive the kind of real estate they 
intended to buy and that they paid more 
for it than it was worth. However, to 
hold the sellers liable for this 
unfortunate outcome, there must be proved 
some misrepresentation on the part of the 
sellers, or some concealment of facts 
known to them under circumstances impel­
ling disclosure, i.e., a hidden defect, 
Sun Life Assurance Company v. Land 
Concepts, Inc., 435 So.2d 862 (Fla. 4th 
DCA 1983); Amazon v. Davidson, 390 So.2d 
383 (Fla. 5th DCA 1980), and the buyers 

• 
must show they reasonably relied on the 
sellers' actions in such regard. 
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• Here there was no proof the Roberts made 
any oral or written representation to the 
Riveras regarding the soil conditions. 
Nor did they conceal any facts they knew 
about the property which the Riveras did 
not already know or could easily have 
discovered. Further, there was no proof 
the Riveras relied upon anything the 
Roberts did or did not say. In fact, the 
evidence is clear that regarding the soil 
condition the Riveras relied upon their 
two real estate agents and the supposedly 
satisfactory engineering report. Further, 
it would not have been reasonable for the 
Riveras to have relied upon the Roberts on 
this point since they were neither 
experts, nor had they made soil tests on 
the property. This is a case where the 
doctrine of caveat emptor should apply." 
Roberts v. Rivera, supra, at p. 2153. 
(Emphasis supplied). 

It is clear from the foregoing that the Fifth District held there 

must be either an affirmative misrepresentation and reliance or a 

concealment of a hidden defect and reliance on such concealment, 

• failing which buyer beware. The Court did not find the low eleva­

tion to be such a hidden defect requiring disclosure. 

If the rule pronounced by the Fifth District is applied 

to the case sub judice, it is clear that the doctrine of caveat 

emptor applies. There was no misrepresentation on the part of 

JOHNSON. There was no concealment of facts known to JOHNSON under 

circumstances impelling disclosure. Roof leaks, if there were 

any, were not hidden defects for they or at least stains indica­

ting water were noticed by DAVIS. JOHNSON were not experts 

roofers and had less experience in connection with real estate 

transactions and buildings than DAVIS, real estate brokers. 
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• JOHNSON did not know that the roof was slipping, if it 

was. Even if JOHNSON had known that the roof was slipping, should 

• 

JOHNSON be required to disclose that slippage some time in the 

future could possibly cause leaks? Even the roofers did not know 

the effect of the slipping. For example, Walton testified that 

"it is a strong possibility the roof could stay in its present 

state for a number of years ... or it could continue to slip. 

Whether it be a month from now, five years from now, maybe it 

would slip a little more. Every roof is different." (TR 101). 

Should JOHNSON be compelled to disclose a condition which mayor 

may not affect the integrity of the roof at some future point? 

Sellers in most instances are not experts on the condition and/or 

integrity of the house in which they are living. They are usually 

in no better position than the buyer to determine the condition of 

the premises. That is why all real estate contracts, including 

the subject Contract, permits the buyers to make inspections as to 

the roof, termites, electrical, plumbing, etc., with appropriate 

credits made at or prior to the time of the closing. 

In addition, DAVIS must also show that they reasonably 

relied on the Sellers' actions in failing to disclose hidden 

defects, i.e., the roof leaks. There is no such reliance shown in 

this cause. What action did DAVIS take? They contracted to 

purchase a house they liked because of its location, neighborhood, 

proximity to religious and educational facilities, and its lay­

out. DAVIS did not contract to purchase the house because the 
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roof was in perfect condition. Replacement of the roof was not 

acceptable to DAVIS. Some other reason therefore motivated the 

purchase and the attempted cancellation. Where is the reliance? 

• 

No person should be permitted to defraud another. 

Sellers and purchasers, alike, are presently guided by not only 

legal obligations, but moral obligations as well. Why should a 

greater burden be imposed upon a seller of property than that 

imposed upon the purchaser of property? Why is it necessary to 

protect a purchaser by the imposition of a duty to disclose the 

existence of defects, especially when that purchaser has sought to 

protect himself in his contract? If both the purchaser and seller 

recognize there may be leaks or defects in a roof and the pur­

chaser at the time of contracting is satisfied to have the seller 

repair them in a method prescribed by an expert, is there a need 

for the Courts to further protect the purchaser? Respectfully, 

there is not. To hold otherwise would vest the Courts with the 

authority to readjust the rights and obligations of the parties 

and rewrite their contracts. It is black letter law that Courts 

are prohibited from rewriting contracts. Bella Vista, Inc. v. 

Interior and Exterior Specialties Co., 436 So.2d 1107 (Fla. 4th 

DCA 1983). Purchasers and sellers should be left in the position 

that they find acceptable at the time they make their contracts. 

If the rights and obligations of the parties are changed 

by law and an increased burden is placed upon the seller to dis­

close the existence of defects, is the seller now required, con­
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• trary to the standard form contracts presently used in connection 

with the sale of homes, to have his property inspected by a pro­

fessional and make that inspection available to the prospective 

purchaser? If so, that is contrary to the long-standing practice 

in the real estate industry. It would in effect impose strict 

liability upon the seller for all defects, known or unknown, 

latent or patent. It would increase the purchase price of prop­

erty within the state. It would provide buyers the opportunity to 

unilaterally cancel an agreement. This would be devastating and 

inject the Courts into every single contract for purchase of sale 

of realty within this state. 

• 
Where special protection is needed by a party, the Courts 

have fashioned appropriate relief. However, the parties in every 

real estate transaqtion do not need special protection and a 

seller of property should not be prejudiced for no reason. A 

seller of property should not be required to disclose defects to a 

potential purchaser of his property absent a compelling reason 

therefore. 
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• CONCLUSION 

Based upon the foregoing citations and authorities, Peti­

tioners CLARENCE H. JOHNSON and DANA JOHNSON respectfully request 

this Court to reverse the Third District's opinion and remand this 

cause with directions to enter judgments in favor of Petitioners 

JOHNSON in the amount of Sixty-Four Thousand One Hundred Thirty 

96/100 ($64,130.96) Dollars, together with prejudgment interest 

from June 21, 1982, and for the award of costs and attorneys' fees 

incurred by JOHNSON pursuant to the Contract. 

Respectfully submitted, 

SMITH & MANDLER, P.A. 
Attorneys for Petitioners 
800 Brickell Avenue, Suite 700 
Miami, FL 33131 

• 
Telephone: (305) 374-2800 

By: ~ msfMlPA A M. ER 
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• CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Initial Brief of Petitioners has been furnished by mail 

to JOE N. UNGER, ESQ., 66 West Flagler Street, Suite 606, Miami, 

Florida 33130, STANLEY N. NEWMARK, ESQ., 9400 South Dadeland 

Boulevard, Suite 300, Miami, Florida 33156, and to JOSEPH G. 

ABROMOVITZ, ESQ., on this 1st day of November, 1984. 

SMITH & MANDLER, P.A. 
Attorneys for Petitioners 
800 Brickell Avenue, Suite 700 
Miami, FL 33131 
Telephone: (305) 374-2800 

• 
1675B 
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