TABLE OF CONTENTS

TABLE OF CITATIONS ........t ittt nnneennnonnnns
INTEREST OF THE AMICI CURIAE........ctteernueunnn
REQUEST TO PARTICIPATE IN ORAL ARGUMENT ..........
STATEMENT OF THE FACTS AND THE CASE ..............
CERTIFIED QUESTION. ...ttt iitiieinnnnenneeeneennns
SUMMARY OF THE ISSUES AND THE ARGUMENT............
ARGUMENT

I. Under the Garn-St. Germain Depository Institutions
Act of 1982, a Lender May Exercise Its Option
to Enforce a Due-On-Sale Clause Contained in a
Florida Mortgage, Pursuant to the Terms of the
Mortgage, as to a Transfer of a Real Property
Loan Occurring After October 15, 1982. ......

A. Congress Preempted All State
Restrictions on the Enforcement
of Due-On-Sale Clauses as to
Transfers Occurring After
October 15, 1982. ...ttt eneeannns

B. Florida Is Not a "Window Period"
State under the Garn Act ..............

II. Enforcement of Due-On-Sale Clauses
Preserves the Economic Integrity
of the Lender-Borrower Relationship
and Promotes Competitive Equality. ..........

CONCLUSION ...ttt iinininssntennnnensneennseeses

-

PAGE

ii

b S © ) B -

16

28

34

36

37


http:�..........��....���.�.....��...��.......�

TABLE OF CITATIONS

CASES: PAGE(S)

Chapman v. Pinellas County,
423 So.2d 578 (Fla. 2d DCA 1982) ...........c... 22,24

Dillon v. Chapman,
404 So.2d 354 (Fla. 5th DCA 1981),
reversed on other grounds, 415 So.2d
12 (Fla. 1982) ittt it ittt esttososentannnnans 24

Fidelity Federal Savings and Loan Assoc.
v. de la Cuesta,
458 U.S.141, 102
S.Ct. 3014, 73 L.Ed 2d 664 (1982) .......vcennu. 9,10,12,
31,32

First Federal Savings and Loan Assoc.
v. Lockwood,
385 So.2d 156 (Fla. 2nd DCA 1980) ........... 24,25

Hackett v. Kress,
1 Mich. App. 6, 133 N.W.2d 221 (1965) ......... 18

Hoffman v. Jones,
280 So0.2d 431 (Fla. 1973) ...t it it ineennannn 20

Home Savings Bank of Upstate New York v.
Baer Properties, Ltd.,
92 A.D.2d 98, 460
N.Y.S.2d 833 (N.Y. App. Div. 1983) ............ 12,13

In the Matter of Hague,
412 Mich. 532, 315 N.W.2d 524 (1982) ........... 18

Lake v. Lake,
103 So0.2d 639 (Fla. 1958) ...ttt nannnn 22

Morgan v. State,
337 S0.2d 951 (Fla. 1976) ...ttt nnnnnnnns 20

Scappaticci v. Southwest Savings and
Loan Assoc.,
135 Ariz. 456, 662
P.2d 131 (1983) . ittt it it iits ettt 18

-fie-






the district court rendering that decision (if its own district
court has not spoken upon the issue). The district courts in
this State provide the critical and indispensable functions of
creating uniform law within their territorial appellate
districts and serving as the final appellate courts for the
particular litigants in most cases. Nonetheless, as established
by the Florida Constitution, Florida statutory law, and Florida
judicial law, Florida district courts of appeal do not have
statewide jurisdiction. Consequently, a Florida district court
of appeal decision restricting the enforceability of due-on-sale
clauses does not "apply statewide," as that phrase is used in
the Garn Act. Accordingly, Florida is not a "window period"
state under the Garn Act.

The question certified to this Court by the district
court:

IS A DUE~-ON-SALE CLAUSE IN A FLORIDA MORTGAGE

EXECUTED ON SEPTEMBER 8, 1980, TO A PRIVATE

LENDER OR SELLER, ENFORCEABLE AS TO AN

ATTEMPTED TRANSFER OCCURRING SUBSEQUENT TO

OCTOBER 15, 1982, BUT BEFORE OCTOBER 15,

1985, WITHOUT A SHOWING THAT THE MORTGAGEE'S

SECURITY WILL BE IMPAIRED BY THE TRANSFER?
must be answered in the affirmative, pursuant to the preemptive
provisions of the Garn Act. As to all transfers of mortgaged
property occurring subsequent to October 15, 1982, (the
effective date of the Garn Act), the enforceability of a

due~-on-sale clause in a Florida mortgage, including the specific
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mortgage extended by Petitioners to Respondents in this case, is

governed exclusively by the terms of the loan contract. 23/

II.

ENFORCEMENT OF DUE-ON-SALE CLAUSES PRESERVES
THE ECOMOMIC INTEGRITY OF THE LENDER-BORROWER
RELATIONSHIP AND PROMOTES COMPETITIVE EQUALITY.

As a matter of policy, permitting the inclusion and
exercise of due-on-sale clauses is advantageous, from both an
economic standpoint and a concern for uniform comprehension and
application of the law. Due-on-sale clauses are an economic and
doctrinal necessity for several reasons.

First, as a result of the instability of the money
market occasioned by inflation, and the associated steadily
rising interest rates, the due-on-sale clause has become an
essential vehicle to ensure the lender's position in the money

market.24/ The due-on-sale clause is a mechanism that permits

23/ Amici has reviewed the amicus brief submitted by the
Federal Home Loan Mortgage Corporation ("FHLMC"). While there
is a certain identity of interests between the MBA and FNMA and
the FHLMC, the MBA and FNMA do not agree with the position of
FHLMC suggesting that the Court should confine its decision in
this case to private lenders. Such a decision would merely
delay resolution of the important issue now before this Court
and postpone the inevitable day of reckoning in which this issue
will be decided as to state chartered financial institutions.

24/ See Comment, The Due-on=-Sale Clause: Current
Legislative Actions and Probable Trends, 9 Fla. St. L. Rev. 645,
648-50 (1981).
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lenders to protect against cyclical swings in the money market,
so that lenders are not locked into a long-term loan at a fixed
rate.25/ When lenders are permitted to exercise prospectively
this protective mechanism, lenders are encouraged to originate
loans at favorable, current market interest rates. Conversely,
when lenders are restricted from exercising a due-on-sale upon
transfer of the property, they are subjected to a double risk.
First, loan agreements frequently allow a borrower to prepay a
loan before it is due; thus, if interest rates drop, the lender
faces the risk that the borrower will prepay the loan in order
to secure a loan elsewhere at a lower rate. Second, if the
original loan was extended at a low, fixed rate with no
mechanism for adjustment to meet the lender's increased cost of
obtaining funds, the lender is deprived of the benefit of the
later rise in market interest rates.26/ This Court is well
aware of the adverse effect of these factors upon financial
institutions (particularly savings and loan associations)
located in Florida.

As recognized in the Senate Report accompanying the
Garn Act, studies have concluded that restrictions on due-on-

sale enforceability "may lead to the complete disappearance of

25/ See 0O'Connell, The Due-On-Sale Clause in Florida: A
Potential Battleground for Borrowers and Lenders, 31 U. Fla. L.
Rev. 933, 944 (1979)(hereinafter cited as 0O'Connell, Due-On-Sale
Clause in Florida).

26/ See O'Connell, supra note 25, at 938, citing to Cherry
v. Home Federal Savings & Loan Assoc., 276 Cal.Rptr. 574, 579,
81 Cal.Rptr. 135, 138 (1969), disapproved in, Wellenkamp v. Bank
of America, 148 Cal.Rptr. 379, 582 P.2d 970 (1978).
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that traditional mainstay of American homeowners =-- the
long-term fixed mortgage."27/ S. REP. at 3075. Similarly, the
Federal Home Loan Bank Board, found that "elimination of the
due-on-sale clause will cause a substantial reduction of the
cash flow and net income of Federal associations, and . . . to
offset such losses it is likely that the associations will be
forced to charge higher interest rates and loan charges on home
loans generally."28/

New homebuyers are also disadvantaged by due-on-sale
restrictions. As recognized in the Senate Report accompanying
the Garn Act, restrictions on due-on-sale clauses provide an
advantage for existing homebuyers at the expense of new
homebuyers. When due-on-sale clauses are unenforceable,
homesellers inflate the sale price of a home to reflect the
value of the assumable loan or to recover losses associated with
taking back a second mortgage at a lower than market interest
rate. Lenders in states which restrict due—on-sale
enforceability likewise charge ‘a premium for new home loans to

offset the lower earnings from older loans and the greater risks

27/ The Due-on-Sale Task Force assembled by the Federal
Home Loan Bank Board concluded that the imposition of
due-on-sale restrictions nationwide could create, within two
years, annual losses of $600 to $800 million for federal savings
and loans and $1.0 to $1.3 billion dollars for all federal and
state savings and loan associations. S. REP. at 3075.

28/ 41 Fed. Reg. 6283, 6285 (1976). As noted in note 3,
supra, the Board adopted a regulation permitting federal savings
and loan associations to enforce due-on-sale clauses,
notwithstanding any state restrictions to the contrary.

12 CFR §545.8-3(f)(1982).
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associated with originating an assumable loan without an
enforceable due-on-sale clause. S. REP. at 3074-75.

Further, due-on-sale restrictions adversely affect the
secondary loan markets, which rely on uniform, homogeneous
mortgage documents to operate efficiently and provide mortgage
money for lenders and homebuyers. S. REP. at 3075. Even though
most mortgage instruments originated by state and federal
financial institutions contain a due-on-sale clause,29/ if the
enforceability of these clauses varies depending upon the law of
fhe state in which it was originated and the classification of
the lender (i.e., federal savings and loan association, federal
savings bank, state savings and loan association, state savings
bank, or otherwise), the marketability of loan instruments is
severely constrained. The marketability of a mortgage in the
secondary market is critical to the originating lender, for it

thereby can sell existing mortgages to obtain funds to make new

29/ As observed by the Court in de la Cuesta:

As a practical matter, however, few mortgage
instruments are written without due-on-sale
clauses. The Federal Home Loan Mortgage
Corporation and the Federal National Mortgage
Association, which purchase the bulk of
mortgagees sold in the secondary mortgage
market, both require, in the mortgages they
buy, either a due-on-sale clause or a
provision enabling the lender to demand
payment of the loan in seven years.

458 U.S. at 155 n.10.
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home loans. de la Cuesta, 458 U.S. at 155 n.l10. In short,

saleability means liquidity to originating lenders, and
saleability requires enforceability.

The uniform enforceability of due-on-sale clauses thus
permits, and indeed, encourages, lenders to extend mortgage
loans to the borrowers at competitive, fixed rates, and provides
lenders access to the secondary mortgage market, thereby
increasing the flow of new funds for residential loans. The

combined effect of the Garn Act and the de la Cuesta decision is

the preemption of all state restrictions on the enforcement of
due-on-sale clauses for all types of lenders nationwide; this
preserves the economic stability of the primary and secondary
mortgage markets and eliminates the confusion among homebuyers
and sellers and lenders surrounding the enforceability of
due-on-sale clauses.

In addition, the new federal laws place all lenders on
a more competitive footing, thereby fostering competitive
equality in the dual (federal and state) system of financial
institutions. Parity among the various financial institutions
operating in Florida is a policy goal which our Legislature has
specifically endorsed and promoted. Pursuant to Section
655.061, Florida Statutes (1983), the Department of Banking and
Finance is authorized to issue rules empowering state financial
institutions with the authority to make any loan or investment
or exercise any power granted by federal law to federally
chartered or regulated financial institutions of the same type.

The Department is specifically directed to "consider the
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importance of a competitive dual system of financial
institutions." §655.061, Fla. Stat. (1983).30/

The Court's decision in this case will have
far-reaching impact on the mortgage banking industry in
Florida. 1If this Court holds that due-on-sale clauses are
enforceable according to the terms of the contract, competitive
equality among all lenders and homebuyers and sellers in Florida
will be promoted. In misapplying the Garn Act, the district
court's decision threatens to prejudice unfairly all state
chartered financial institutions and private lenders. 1If the
district court's decision is not reversed, federal savings and
loan associations, federal saving banks, national banks, and
perhaps also federal credit unions,31/ will be exempt from
Florida's restrictions on the enforcement of due-on-sale
clauses, while the state-based lenders (state chartered
financial institutions, state credit unions and private lenders)
will be restricted from enforcing the same due-on-sale
provisions. This Court should not foster or tolerate irrational
discrimination in the financial section any more than it should

tolerate such discrimination in other sectors.

30/ Other examples of the Legislature's parity policy for
the banking industry, include a provision authorizing all
lenders and creditors to charge interest on loans at the maximum
rate of interest permitted to be charged by other lenders or
creditors on similar loans made in Florida, §687.12(1l), Fla.
Stat. (1983); and a provision conferring to International
Banking Corporations doing business in Florida the same rights
and powers granted to banks organized under Florida law (with a
few exceptions), §663.02, Fla. Stat. (1983).

31/ See supra note 12.
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CONCLUSION

Although the issue before the Court is presented in a
new context -~ application of the Garn Act in Florida =-- the
issue is not novel. The role and jurisdictional authority of
Florida's district courts of appeal are well-established. Each
of the five Florida district courts of appeal functions as a
final appellate court for most legal matters within its discrete
appellate district. As a result of the separate jurisdictional
authority of each district court, a decision of one district
court is not binding authority as to any other district court of
appeal. Each district court is authorized to independently
consider and establish the law within its district, absent a .
controlling decision rendered by this Court.

In the context of the Garn Act, the autonomy and
separate jurisdictional authority of Florida district courts of
appeal precludes Florida from being classified as a window
period state based upon a decision rendered by a district court
of appeal. Since Florida district courts do not have statewide
jurisdiction -~ the authority to create uniform law which is
binding statewide -- Florida cannot qualify as a window period
jurisdiction under the Garn Act. Consequently, pursuant to the
preemptive provisions of the Garn Act, due-on-sale clauses in
mortgages transferred after October 15, 1982, the effective date
of the Garn Act, are enforceable. It is also apparent from the
legislative history of the Garn Act that Congress felt and

intended that Florida would not be a window period state.
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It is respectfully submitted that the question
certified to the Florida Supreme Court should be answered in the

affirmative.
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