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"For lenders, due-on-sale restrictions further ex­
tend the lives of older low interest mortgages, and 
prevent lenders from increasing the yields on those 
loans at the time for property is transferred. A re­
cent Due-on-Sale Task Force assembled by the Federal 
Home Loan Bank Board concluded that the imposition of 
due-on-sale restrictions nationwide would create, with­
in two years, annual losses of $600 to $800 million for 
federal savings and loans, and $1.0 to $1.3 billion for 
all federal and state savings and loan associations. 

"Due on sale restrictions also adversely affect secon­
dary mortgage markets, which rely on uniform, homogenous 
mortgage documents to efficiently operate and provide 
mortgage money for lenders and homebuyers. State due­
on-sale restrictions have caused the Federal Home Loan 
Mortgage Corporation and the Federal National Mortgage 
Corporation to alter their investment practices in sever­
al states." 

U. S. Code Congo and Adm. News, Vol. 3, Legislative 
History of P.L. 97-320 at pages 20-21. 

Senate Report No. 97-536 clearly indicates the legislative 

intent with regards to the immediate effectiveness of the Garn-St. 

Germain Act in the State of Florida. That intent is expressed as 

follows: 

"The Committee has not discovered Court decisions 
in any other states that would apply to trigger a 
window period. In several states, such as New York 
and Florida, Appellate Courts whose jurisdiction is 
not statewide have imposed restrictions on due-on­
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sale clauses, but the window period in this bill 
is not triggered by lower court decisions as the 
Committee was concerned with respecting the integrity 
of decisions that had statewide impact." u. S. Code 
Cong. and Adm. News, Vol. 3, Legislative History of 
P.L. 97-320, page 22. (Emphasis added) 

and 

"Those states having judicial decisions which do 
not apply statewide, such as New York and Florida, 
will not be window period states." U. S. Code Cong. 
and Adm. News, Vol. 3, "Legislative History of P.L. 
97-320, page 23. (Emphasis added). 

Thus, it is abundantly clear that the U. S. Congress in­

tended to enact Legislation to eliminate prior restrictions and 

therefore approve the enforcement of due-on-sales clauses as be­

tween an individual lender and home purchaser, subject only to 

specified exceptions. 

3. The Garn St. Germain Act does not operate� 
with retroactive effect in Florida.� 

The First District clearly misapprehended the Act as oper­

ating retroactively in Florida. The Act does not impair contrac­

tual rights, rather it validates the enforceability of the due-

on-sale provision in this contract. There is no impairment of 

vested rights, first, because in the instant case there is no 
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vested right involved regarding non-enforceability of the due-on­

sale clause: and second, because the effect of the Act eliminates 

the right to determine that the due-on-sale clause of the contract 

is voidable. 

A law is retroactive if it takes away or impairs vested 

rights acquired under existing laws or if it creates a new obliga­

tion, imposes a new duty, or attaches a new disability regarding 

transactions or considerations already past. Herberle v. P.R.O. 

Liquidating Co., 186 So. 2d 280 (Fla. 1st DCA 1966). This is not 

the situation in the instant case where the parties acknowledged 

and agreed to the due-on-sale provision in the contract. 

The Act is not an unconstitutional impairment of contract 

with retroactive effect because its effect is prospective. The 

due-on-sale provision of the contract was not, prior to the enact­

ment of the Act, void but voidable. The Act terminates the pros­

pective right to find voidable the due-on-sale clause where exer­

cise of that right follows the effective date of the Act. Thus, 

the Act does not operate retroactively nor does it impair the con­

tract. The Act operates prospectively to validate the due-on-sale 
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provision and its effect is to uphold the contract not to impair 

it. 

B. THE DUE-ON-SALE PROVISION IS ENFORCEABLE 
UNDER A LIBERTY OF CONTRACT RATIONALE. 

The mortgage clause at issue in the instant case reads as 

follows: 

"If any part of the property or any interest there­
in is sold or transferred by the mortgagor without 
the prior written consent of the mortgagee, the mort­
gagee at the mortgagee's option, may declare all sums 
secured by this Mortgage to be immeditely due and pay­
able." (R-2) 

In Clark v. Lachenmeir, 237 So. 2d 583 (Fla. 2nd DCA 1970), 

the Court required a mortgagee, a private party, to show impair­

ment of its security interest in order for the due-on-sale clause 

to be enforceable. In Clark, however, in contrast to the clause 

at issue in the instant case, the provision in the Mortgage read 

as follows: 

"It is hereby agreed that in the event of transfer 
of ownership of the above described property that 
the Mortgagee has the right and privilege of accept­
ing or rejecting, or passing on credit, etc. of such 
successor in ownership." Id at 584. 

Thus, the clause in Clark provided for an absolute restraint on 

alienability, sUbjecting new owners to approval by the mortgagee, 
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whereas the clause in the instant case concerns only the time when 

the borrower must pay his obligation. 

Although the First District found their decision in the in­

stant case in accord with Scappaticci v. Southwest Savings and 

Loan Association, 662 P 2d 131 (Ariz. 1983), a careful examination 

of the state of the law in Arizona as compared with Florida should 

dispel any reliance on the course of action taken by the Supreme 

Court of Arizona. First, the State of Arizona was specifically 

recognized in the legislative history of the Garn Act as a state 

with a decision of state-wide applicability. u. S. Congo and Adm. 

News, Vol. 3, Legislative History of P.L. 97-320, page 22. n. 3. 

Second, the Arizona Court noted that Arizona's restrictions on 

due-on-sale clauses were based on the premise that such clauses 

consti tuted an unreasonable restraint upon alienation and were 

void as against public policy. The Court, however, noted that 

parties may enter into such agreements as they deem necessary and 

that acceleration clauses are bargained for elements of mortgages, 

but that where the acceleration clause restricts the mortgagor's 

ability to dispose of his property it is a restraint against a­

lienation. 

Therefore, the First District's reliance on Scappaticci as 

a parallel situation to that in Florida is spurious on two 
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grounds; first, because the legislative history of the Act clearly 

indicates the Committee specifically differentiated between the 

status of the law in Florida and in Arizona; and second, because 

the Arizona Courts indicate approval of the due-on-sale clause as 

a bargained for element of a contract but disapproval where the 

clause restrains alienability. As noted, the due-on-sale provi­

sion as written in the instant case merely controls when the bor­

rower must pay his obligation and does not hinder alienability. 

Addi tionally, the enforceable due-on-sale clause prevents 

borrowers from converting the advantage of a low interest rate 

mortgage into an even greater advantage; for this Court to hold 

that a due-on-sale clause in unenforceable, absent a showing of 

impairment of security, would provide a mortgagor with a windfall. 

The mortgagor would be able to use his favorable mortgage interest 

rate to establish a better selling price for his property than 

would the seller of property which is free from encumbrances. 

It is a fundamental principle that competent parties have 

the utmost liberty of contracting and that their agreements which 

are entered into voluntarily and fairly will be held valid and en­

forced by the Courts. 10 Fla. Jur. 2d, Constitutional Law S243, 

11 Fla. Jur. 2d, Contracts sal. This right is subject only to the 

limitations that the contract must not be illegal or be against 
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public policy. 11 Fla. Jur. 2d, Contracts S81 and cases cited 

therein. As stated previously, there is no constitutional provi­

sion or statute in the State of Florida which prohibits or limits 

the enforcement of due-on-sale clauses within mortgage contracts. 

Furthermore, to be void as against public policy, a contract must 

appear "injurious to a pUblic interest" or have a "bad tendency" 

or contravene established interests of society. 11 Fla. Jur. 2d, 

Contracts S87, S88 and cases cited therein. However, Courts must 

use caution in declaring a contract or portion thereof void on the 

grounds of public policy due to a greater public concern that 

freedom of contract not be lightly interferred with, thus this ac­

tion should only occur in the most clear cases. 11 Fla. Jur. 2d, 

Contracts S88 and cases cited therein. 

A stipluation in a mortgage providing that the whole debt 

secured thereby is to become due and payable on failure to comply 

with a condition of the contract of mortgage is a legal, valid, 

and enforceable stipulation1 and such provisions are not against 

public policy or in the nature of a forfeiture or a hard contract 

such that it would be unconscionable for a court of equity to en­

force. Campbell v. Werener, 232 So. 2d 252 (Fla. 3rd DCA 1970) 

citing Treb Trading Co. v. Green, 102 Fla. 238, 135 So. 510 (Fla. 

1931), 37 Fla. Jur. 2d, Mortgages S207. 
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In the instant case, as in Williams v. First Federal Sav­

ings and Loan Association of Arlington, 651 F2d 910 (4th Cir. 

1981), the due-on-sale clause does not require the lender's con­

sent to a sale, it only permits the lender at its option to exer­

cise the due-on-sale clause if the borrower elects to sell the 

property. And, in the event that the due-on-sale clause is acti­

vated, the resulting acceleration of the principal balance does 

not give rise to any charge, premium or penalty. Id at 928. The 

use of a due-on-sale clause in a mortgage contract does not hinder 

alienability in any way, it concerns only the time when the bor­

rower must pay his obligation. Thus, the homeowner whose property 

is subject to a mortgage which contains a due-on-sale provision is 

as free to sell his property as one whose property is free and 

clear of any encumbrance. 

The plain and unambiguous language used in this contract 

must be construed to mean just what the language implied and no­

thing more. Camichos v. Diana Stores Corp., 157 Fla. 349, 25 So. 

2d 864. (Fla. 1946): Bay Management, Inc. v. Beau Monde, Inc., 

366 So. 2d 788 (Fla. 2nd DCA 1979): 11 Fla. Jur. 2d Contract Sl14. 

Courts do not have the power to make contracts for the parties or 

to rewrite, alter, or change them when made. Home Development Co. 

v. Bursani, 178 S. 2d 113 (Fla. 1965), 11 Fla. Jur. Contracts SlOl 
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and cases cited therein; and if the language of a contract is 

clear and unambiguous, as in the instant case, it does not call 

for judicial interpretation. Gulf Cities Gas Corp. v. Tangelo 

Park Service Co., 253 So. 2d 744 (Fla. 4th DCA 1971), 11 Fla. Jur. 

2d, Contracts SlOl, and cases cited therein. And, the Courts may 

not concern themselves with the "wisdom or folly of contracts 

which they are called upon to construe", thus they "cannot protect 

parties sui juris from the results of improvident lawful agree­

ments". 11 Fla. Jur. 2d, Contracts SlOl and cases cited therein; 

Rodeway Inns of America v. Alpaugh, 390 So. 2d 370 (Fla. 2nd DCA 

1980). 

In O'Connell v. Dockendorff, 415 So. 2d 35 (Fla. 2nd DCA 

1982), which preceded the enactment of the Garn Act, the Court up­

held the enforcement of a challenged provision under a sanctity of 

contract rationale. The O'Connell Court held that a clause which 

adjusted the rate of interest upward to prevailing rates upon as­

signment or assumption was enforceable. Furthermore, the Court 

noted that sui juris parties may establish the term of an 

agreement without subsequent alteration by the Courts and that 

this was a bargained for term of the mrotgage contract. [Citing 

Century Federal Savings and Loan Association v. Madorsky, 353 So. 

2d 868 (Fla. 1st DCA 1977), cert. den., 359 So. 2d 1217 (Fla. 
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1978) and Sapienza v. Bass, 144 So. 2d 520 (Fla. 3rd DCA 1962).] 

Two aspects of the O'Connell decision indicate that the Court ac­

cepted the sanctity of contract theory. First, the Court enforced 

the bargained for and unambiguous obligations and rights of the 

parties; and second, consideration of security impairment was not 

a decisive factor in the decision. Thus, the Court in O'Connell 

found that the intent of the parties was clearly expressed in the 

contract and that the parties should be allowed the benefit of 

their bargain. Id. at 37. 

C. THE UNITED STATES SUPREME COURT'S DECISION 
IN FIDELITY FEDERAL SAVINGS AND LOAN ASSOCIATION 
V. DE LA CUESTA, MANDATES THE CONTENTION THAT 
STATE LAWS HAVE BEEN PREEMPTED BY THE GARN ACT 
AND THAT CONGRESS HAS THE AUTHORITY TO DO SO. 

In construing the Act, Congress recognized the decision in 

Fideli ty Federal Savings and Loan Association v. de la Cuesta, 

supra, where the Court held that federal regulations had preempted 

state legislative and case law as to due-on-sale clauses for fed­

eral savings and loan associations, as creating a disadvantage to 

other lenders as well as uncertainty regarding their ability to 

enforce due-on-sale provisions. This displacement of state re­

strictions on due-on-sale clauses eliminates this confusion and 

places all lenders in a position of competitive equality. U.S. 
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Code Congo & Adm. News, Vol. 3, Legislative History of P.L. 97­

320 at page 21. 

Additionally, the reasoning of the Court in de la Cuesta 

provides additional support for upholding the enforceability of a 

due-on-sale clause under the Garn Act. First, the doctrine of 

federal preemption arises from the Supremacy Clause of the United 

States Constitution, "This Constitution, and the Laws of the Unit­

ed States which shall be made in pursuance thereof ••. shall be the 

supreme law of the land." U.S. CONST. ART. VI, cl 2. The pre­

emptive intent of Congress may be either express or implied, and 

is compelled whether Congress' command is explicitely stated in 

the statutes' language or implicitly contained in its structure 

and purpose." Jones v. Rath Packing Co., 430 U.S. 519, 525, 51 L. 

Ed. 2d 604,97 S. ct. 1305 (1977). Absent explicit preemptive 

language, the preemptive intent of Congress may be inferred in 

several ways. The "scheme of federal regulation may be so persua­

sive as to make reasonable the inference that Congress left no 

room for the state to supplement it." Rice v. Santa Fe Elevator 

Corp., 331 U.S. 218, 230 (1947>' An "Act of Congress may touch a 

field in which the Federal interest is so dominant that the feder­

al system will be assumed to preclude enforcement of state laws on 

the same subject," or "the object sought to be obtained by Federal 
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law and the character of obligations imposed by it may reveal the 

same purpose." Id. Where Congress has not completely displaced 

state law in a particular area, the state law is superceded to the 

extent of an actual conflict with the federal law. A conflict a­

rises where "compliance with both federal and state regulations is 

a physical impossibility", Florida Lime and Avacado Growers v. 

Paul, 373 U.S. 132, 142-143, 10 L. Ed. 2d 248, 83 S. ct. 1210 

(1963), or where state law "stands as an obstacle to the accom­

plishment and execution of the full purposes and objectives of 

Congress," Hines v. Davidowitz, 312 U.S. 52, 67, 85 L. Ed. 581, 61 

S. ct. 399 (1941). See also Jones v. Rath Packing Co., 430 U. S. 

519, 526, 51 L. Ed. 2d 604, 97 S. ct. 13051 Bethlehem Steel Co. 

v. New York Labor Relations Bd., 330 U. S. 767, 773, 91 L. Ed. 

1234, 67 S. Ct. 1026 (1947). 

In all of these situations state law will be relegated to 

subordinate status. Furthermore, as in de la Cuesta, these prin­

ciples are applicable to real property law because: "The relative 

importance to the state of its own law is not material when there 

is a conflict with a valid federal law, for the framers of our 

Constitution provided that the federal law must prevail." Free v. 

Bland, 369 U.S. 663, 666, 8 L. Ed. 2d 180, 82 S. ct. 1089 (1962)1 

see also Ridgway v. Ridgway, 454 U.S. 46, 54-55, 70 L. Ed. 2d 39, 
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102 S. ct. 49 (1981), 

Second, Section 34l(b)(2) of the Garn Act provides in per­

tinent part that, "exercise by the lender of its option pursuant 

to such a clause shall be exclusively governed by the terms of the 

loan contract, and all rights and remedies of the lender and the 

borrower shall be fixed and governed by the contract. This provi­

sion should not be interpreted to mean that this incorporates 

state contract law and therefore incorporates any state law re­

stricting the exercise of a due-on-sale clause. The incorporation 

of state law does not signify the inapplicability of federal law 

because "a fundamental principle in our system of complex national 

policy" mandates that "the Constitution, laws, and treaties of the 

United states are as much a part of the law of every state as its 

own local laws and Constitution." Havenstein v. Lynham, 100 U.S. 

483, 490, 25 L. Ed. 628 (1879); see also Testa v. Katt, 330 U.S. 

3 86 , 3 90-3 92 , 91 L. Ed • 9 6 7, 6 7 S. Ct. 810, 1 7 2 A. L. R• 2 25 (19 47 ) • 

Furthermore, this subsection of the Garn Act, like that examined 

by the Court in de la Cuesta, simply makes it clear that the regu­

lation does not empower lenders to accelerate a loan upon transfer 

of the security property unless the parties to the contract have 

so provided. Fidelity Federal Savings and Loan Association v. de 

la Cuesta, supra. 
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The instant case does not present the problem presented to 

the Court in de la Cuesta where the Federal Home Loan Bank Board 

had issued regulations authorizing due-on-sale clauses in the loan 

contracts of federal savings and loan associations: however, it is 

important to note that the Court concluded that Congress had dele­

gated to the Board broad authority to establish and regulate "a 

uniform system of [savings and loan] institutions where there are 

not any now," and to establish them with the force of the govern­

ment behind them, with a national charter", House Hearings 15 

(April 21, 1933) (Statement of Chairman Stevenson): Id. at 17 

(April 20, 1933): de la Cuesta, supra. Therefore, the Court found 

no difficulty in concluding that the due-on-sale regulation was 

wi thin the scope of the Board's authority under the Homeowners 

Loan Act and consistent with the Act's principal purposes. Id. at 

684. 

-27­



CON C L U S ION 

Based upon the foregoing, it is respectfully submitted that 

the First District Court of Appeal's decision should be reversed. 

Florida is not a "window period" state, and therefore, the con­

tract clause must be held to be an enforceable due-on-sale provi­

sion in light of the Congressional Mandate as set forth in the 

Garn St. Germain Depository Institutions Act. Additionally, the 

due-on-sale provision must be enforced without a showing of im­

pairment of security as a bargained for provision within the mort­

gage contract. 

SCRUGGS & CARMICHAEL 

BY~ 
Post Office Drawer C 
1 SE First Avenue 
Gainesville, Florida 32602 
(904) 376-5242 
Attorney for Petitioners 
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