
In a similar situation in Mann v. State, 420 So.2d 578 (Fla. 1982), a psy­

chiatrist testified that Mann's mental condition was of such a nature that he was 

under the influence of extreme mental or emotional disturbance when he committed 

the offense and that his capacity to appreciate the criminality of his conduct 

or to conform his conduct to the requirements of the law was substantially impaired. 

The trial court referred to the testimony as follows: 

The only mitigating circumstance apparent to the Court which 
is based solely upon the opinion of Dr. Alfred Fireman, a 
local psychiatrist, is that the defendant suffered from psy­
chotic depression and paranoid feelings of rage against him­
self because of strong pedophilic urges. 

This Court vacated the death sentence, finding: 

From this we are unable to discern if the trial judge found 
that the mental mitigating circumstances did not exist. If 
so it appears that he misconstrued the doctor's testimony. 
On the other hand, he may have found them to exist and weighed 
them against the proper aggravating circumstances. We, however, 
cannot tell which occurred. 

420 So.2d at 581. 

In Huckaby v. State, 343 So.2d 29 (Fla. 1977), this Court reversed the de­

fendant's death sentence because of the trial court's failure to find the mental 

factors in mitigation. This Court stated: 

The trial judge ignored every aspect of the medical testimony 
in this case when he found that no mitigating circumstances 
existed. 

Id., at 33. Likewise, in Mines v. State, 390 So.2d 332,337 (Fla. 1980), the 

Court held: 

The trial court erred in not considering the mitigating cir­
cumstances of extreme mental or emotional disturbance under 
Section 921.14l(6)(b) and the substantial impairment of the 
capacity of the defendant to appreciate the criminality of 
his conduct under Section 92l.141(6)(f). These circumstances 
may not be controlling, but they were present in this cause and 
should have been considered. 
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These decisions control the facts of the instant case. This is not a case 

where the mental mitigation was never argued to the trial court, Hall v. State, 

403 So.2d 1321 (Fla. 1981); nor where it was not proven, Daugherty v. State, 419 

So.2d 1067 (Fla. 1982); nor where it was rebutted by expert testimony, Stevens 

v. State, 419 So.2d 1058 (Fla. 1982); nor where it was in conflict, Martin v. State, 

420 So.2d 583 (Fla. 1982); nor where it was not clear, Middleton v. State, 426 

So.2d 548 (Fla. 1982). Rather, this is a case where the mental mitigation was 

undisputed and properly presented to the trial court, but, to paraphrase Eddings 

v. Oklahoma, 455 U.S. at 115 n. 10, the sentencer refused to listen. 

The trial court similarly discounted the mitigating circumstance of extreme 

duress under Section 92l.l4l(6)(e) , finding that appellant's diagnosed pyromania 

was not applicable to this circumstance. The trial court clearly applied the 

wrong standard in rejecting this evidence by equating extreme duress with "the 

coercive influence of another person" and by finding "no evidence of participation 

by another in this criminal offense" (R 184). 

With regard to extreme duress, the trial court recalled Dr. Sanches' tes­

timony that appellant was a pyromaniac and set fires to relieve overwhelming 

tension and would be under extreme duress at the time of such action, but the 

court seemed to be under the misapprehension that extreme duress could only re­

sult from the influence or domination of another person. Section 92l.l4l(6)(e), 

Florida Statutes, states: 

The defendant acted under extreme duress or under the sub­
stantial domination of another person. 

By using the disjunctive in defining this mitigating circumstance, it is clear that 

the legislature did not intend to equate extreme duress with substantial domination 

8
of another person. 

~/ See Telophase Society of Florida, Inc. v. State Board of Funeral Directors and 
Embalmers, 334 So.2d 563, 566 (Fla. 1976) ("Or" when used in a statute is generally to 
be construed in the disjunctive). 

- 41 ­



A cursory reading of the aggravating and mitigating circumstances in Section 

921.141(5) and (6) reveals that the disjunctive is employed in no less than nine 

of the enumerated factors, indicating that these circumstances can be proved by 

alternative means. Hence, a defendant may act under extreme duress without being 

substantially dominated by another person. See,~, Miller v. State, 373 So.2d 

882 (Fla. 1979)(trial court found mitigating circumstance of extreme duress where 

the defendant suffered hullucinations and at the time of the murder, saw his 

mother's face in a yellow haze on the victim, a 56 year old female taxi driver). 

Because the court did not view this mitigating circumstance as contemplating ex­

treme duress caused by a mental disorder, it is evident that the judge attributed 

no weight at all to the psychiatrist's testimony. As stated in Mines, supra 

at 337: 

These circumstances may not be controlling, but they were 
present and should have been considered. 

The court finally addressed the mitigating circumstance under Section 921.141 

(6)(f). As with extreme mental or emotional disturbance, the trial judge in consider­

ing this circumstance was persuaded by the lack of testimony that appellant was 

under tension during the days and weeks immediately preceding the date of the 

incident or on the day of the fire (R 186). The trial court did, however, note 

Dr. Sanches' testimony that the tension within appellant would have to be "extreme" 

to stimulate him to set a fire and that the need to release such tensions would be 

"overwhelming" (R 186). Since the jury conclusively determined that appellant did 

start the fire on January 4, 1982, the absence of testimony regarding his tension 

on that date is irrelevant to the finding of this mitigating factor. 

The trial court was further persuaded by the expert testimony that appellant 

was capable of concocting' an untruth to avoid the consequences of his acts and,to 

avoid detection (R 185). This, too, is irrelevant to appellant's state of mind 
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at the time he committed the offense. Appellant's acts were the product of im­

pulses. Dr. Urbina stated that while Toole has the capacity to appreciate the 

criminality of his conduct, his impulses blocked out the ability to appreciate 

the consequences of his acts. Sanches diagnosed appellant as suffering from 

pyromania, which he defined as the overwhelming impulse to set fire, and stated 

that appellant "is at the mercy of his own impulses most of the time" (T 1273­

1275, 1283, 1286). When defense counsel asked Sanches about the irresistible im­

pulse test, the court sustained the state's objections, stating, "Legal sanity 

or insanity is not at issue here" (T 1294, 1295). Clearly, the court misperceived 

the import of appellant's impulsive nature as it related to this mitigating factor, 

finding instead that it pertained to a standard of insanity not accepted in 

Florida. 

The evidence of appellant's pyromania and its causal relationship with the 

. d 9 crlme was uncontroverte • The court's failure to find any of the three mitigating 

circumstances regarding mental condition was caused in large part by the court's 

misapprehension of the law and application of the wrong standards in determining 

whether the mental factors in mitigation would be found or weighed. Ferguson v. 

State, 417 So.2d 639 (Fla. 1982); Ferguson v. State, 417 So.2d 631 (Fla. 1982). 

As illustrated above, the sentencing order is an exercise in contradictions and 

an attempt to fit appellant's uncontradicted medical testimony into legal pigeon­

holes. Because the court failed to give independent mitigating weight to all the 

factors in mitigation, the cause must be remanded for resentencing. 

9/ See Miller v. State, 373 So.2d 882 (Fla. 1979); Huckaby v. State, 343 So.2d 
29 (Fla. 1977). 
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ISSUE V 

APPELLANT'S DEATH SENTENCE IS UNCONSTITUTIONAL, IN VIOLATION 
OF THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION, BECAUSE IT IS FOUNDED UPON AN AUTOMATIC AGGRA­
VATING CIRCUMSTANCE. 

A death sentence for felony murder cannot be supported by an aggravating 

circumstance which takes into account the same underlying felony in which the 

murder was committed. State v. Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979); 

Keller v. State, 380 So.2d 926 (Ala. Ct. Cr. App. 1979), ~. after remand, 380 

So.2d 938, writ den., 380 So.2d 938 (Ala. 1980); Bufford v. State, 382 So.2d 1162 

(Ala. Ct. Cr. App. 1980), writ den., 382 So.2d 1175 (Ala. 1980). In State v. 

Cherry, supra, the North Carolina Supreme Court held that under N.C.G.S. 15 A-2000 

(e)(5), a felony murder aggravating circumstance, the presence of the underlying 

felony in a felony murder prosecution would create an unconstitutional automatic 

aggravating circumstance. 

The recent decision of the United States Supreme Court in Zant v. Stephens, 

U.S. ,77 L.Ed.2d 235 (1983), compels the conclusion that application of Section 

92l.l4l(5)(d) , Florida Statutes, to support a death sentence for a felony murder 

violates the Eighth and Fourteenth Amendments of the United States Constitution. 

In Zant v. Stephens, supra, the Court articulated two characteristics required 

by the Eighth Amendment for a valid statutory aggravating circumstance: (1) it must 

generally narrow the class of persons eligible for the death penalty, and (2) it 

must reasonably justify the imposition of a more severe sentence on the defendant 

compared to others found guilty of murder. The aggravating circumstance that the 

capital felony occurred during the commission of an arson, where the defendant 

is found guilty of felony murder, arson being the only underlying felony, does not 
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· h . 10meet� elt er requlrement. 

The proposition that the aggravating circumstance that the offense occurred 

during the commission of an arson does not narrow the class of persons eligible 

for the death penalty, under the facts of this case, is revealed by examining the 

enumerated aggravating circumstances in Section 921.141(5), Florida Statutes 

(1981). Unlike the other aggravating circumstances contained in the statute, the 

aggravating circumstance attacked here is the only one automatically present in 

every murder. Not everyone who commits a felony or premeditated murder is under 

a sentence of imprisonment. Section 9l2.l4l(5)(a) , Florida Statutes (1981). Not 

everyone who commits a felony or premeditated murder has been previously convicted 

of another capital felony or a felony involving violence. Section 92l.l4l(5)(b) , 

Florida Statutes (1981). Not everyone who commits a felony or premeditated murder 

creates a risk of death to many people. Section 92l.l4l(5)(c) , Florida Statutes 

~	 (1981). Not everyone who commits a felony or premeditated murder does so with 

intent to avoid or prevent an arrest. Seciton 921.l41(5)(e) , Florida Statutes 

(1981). Not everyone who commits a felony or premeditated murder does so for 

pecuniary gain. Section 921.141(5)(f), Florida Statutes (1981). Not everyone who 

commits a felony or premeditated murder does so to disrupt or hinder the enforce­

ment of law. Section 921.l41(5)(g) , Florida Statutes (1981). Not every felony 

or premeditated murder is especially hefnous, atrocious, or cruel. Section 921.141 

(5)(h), Florida Statutes (1981). Not every felony or premeditated murder is done 

in a cold, calculated, and premeditated manner. Section 921.l41(5)(i) , Florida 

Statutes (1981). See Jent v. State, 408 So.2d 1024 (Fla. 1982) (level of premedi­

tation needed to convict in trial phase of a first degree murder trial does not 

necessarily rise to the level of premeditation needed to support a finding that 

10/ It should be noted that the jury, by its verdict, specifically found that 
the murder was not premeditated. 
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the homicide was committed in a cold, calculated, and premeditated manner). 

Yet everyone who is convicted of felony murder, the underlying felony being 

arson only, automatically goes to the penalty phase with the aggravating circum­

stance that the offense occurred while the defendant was engaged in the commission 

of that felony. This case is distinguishable from those where the accused is 

charged with felony murder, the underlying felony being arson, and the proof 

shows arson and another felony, burglary, for example. See King v. State, 390 

So.2d 315 (Fla. 1980). Also distinguishable from the instant case are those'where 

the proof shows premeditation as well as felony murder. See Welty v. State, 402 

So.2d 1159 (Fla. 1981). 

The application of the circumstance that the offense occurred during an arson 

does not justify a more severe sentence upon appellant compared to others convicted 

of murder, the second fact of a valid aggravating circumstance set out in Zant v. 

e Stephens. 

No element of a first degree murder which is committed with premeditation is 

included in Section 921.141(5), Florida Statutes (1981). While subsection (5) 

includes premeditation, it takes a greater level of premeditation to support this 

circumstance than it does to support a guilty verdict at the trial phase. Jent v. 

State, supra. Yet, as noted by the court in State v. Cherry, supra: 

A defendant convicted of a felony murder,nothing else appearing, 
will have one aggravating circumstance "pending" for no other 
reason than the nature of the conviction. On the other hand, 
a defendant convicted of a premeditated and deliberated killing, 
nothing else appearing, enters the sentencing phase with no 
strikes against him. This is highly incongruous, particularly 
in light of the fact that the felony murder may have been un­
intentional, whereas, a premeditated mu~der is, by definition 
intentional and preconceived. 

* * * 
We are of the opinion that, nothing else appearing, the pos­
sibility that a defendant convicted of a felony murder will 
be sentenced to death is disproportionately higher than the 
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possibility that a defendant convicted of a premeditated killing 
will be sentenced to death due to the "automatic" aggravating 
circumstance dealing with the underlying felony. 

257 S.E.2d at 551-552 (emphasis added). 

Based upon the foregoing, appellant contends that application of Section 

92l.l4l(5)(d) to his death sentence runs afoul of the criteria set forth in Zant 

v. Stephens, supra, and the Eighth and Fourteenth Amendments. 

ISSUE VI 

APPELLANT'S DEATH SENTENCE IS UNCONSTITUTIONAL, IN VIOLATION 
OF THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION, BECAUSE IT IS FOUNDED UPON AN IMPROPER DOUBLING 
OF AGGRAVATING CIRCUMSTANCES. 

Appellant has demonstrated in Issue V, supra, that the lower court improperly 

found the aggravating circumstance under Section 92l.l4l(5)(d) because it constituted 

an automatic aggravating circumstance. That argument is incorporated by reference 

herein. In addition, the lower court has improperly doubled this aggravating 

circumstance with that of great risk of death under Section 921.141(5) (c) , Florida 

Statutes. 

In the seminal case of Provence v. State, 337 So.2d 783 (Fla. 1976), cert. 

denied, 431 U.S. 969 (1977), this Court recognized the impropriety of relying on 

two aggravating circumstances both based on the same evidence and the same aspect 

of the defendant's crime. Provence involved a robbery-murder and consideration 

of two aggravating circumstances, that the murder occurred in the commission of 

the robbery and that the crime was committed for pecuniary gain. In disallowing 

the doubling of these two factors, this Court stated: 

While we would agree that in some cases, such as where a larceny 
is committed in the course of a rape-murder, subsections (d) and 
(f) refer to separate analytical concepts and can validly be con­
sidered to constitute two circumstances, here, as in all robbery­
murders, both subsections refer to the same aspect of the defen­
dant's crime. Consequently, one who commits a capital crime in 
the course of a robbery will always begin with two aggravating 
circumstances against him while those who commit such a crime in 
the course of any other enumerated felony will not be similarly 
diadvantaged. Mindful that our decisions in death penalty cases 
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must result from more than a simple summing of aggravating 
and mitigating circumstances, State v. Dixon, 283 So.2d 1, 
10 (Fla. 1973), we believe that Provence's pecuniary motive 
at the time of the murder constitutes only one factor which 
we must consider in this case. 

337 So.2d at 786 (emphasis in original). Accord, Oats v. State, 446 So.2d 

90 (Fla. 1984). 

The principle enunciated in Provence applies to the instant case. Just as 

subsections (d) and (f) refer to the same aspect of the defendant's crime in a 

robbery-murder, subsections (c) and (d) refer to the same aspect of the crime in 

an arson-murder such as this. At most, these factors constitute a single aggrava­

ting circumstance. 

Both of the aggravating circumstances found in the instant case were based 

upon the single factor that appellant intentionally set fire to a rooming house. 

Unlike the finding of great risk of death in other contexts, where the aggravating 

11
circumstance has been narrowly construed, this Court has broadly applied the 

circumstance of knowingly creating a great risk of death to many persons to any 

intentional fire of a dwelling. Welty v. State, 402 So.2d 1159 (Fla. 1981); 

King v. State, 390 So.2d 315 (Fla. 1980). 

In King v. State, supra, this Court applied the aggravating circumstance of 

knowingly creating a great risk of death to many persons where the defendant in­

tentionally set fire to a house, even though the victim was the sole occupant of 

the house, because the defendant 

should have reasonably foreseen that the blaze would pose a 

11/ Compare Lucas v. State, 376 So.2d 1149 (Fla. 1979) (raging gun battle); Raulerson 
v. State, 358 So.2d 826 (Fla. 1978) (shoot-out with police), and Alvord v. State,� 
322 So.2d 533 (Fla. 1975) (intentional elimination of witnesses), with Bolender v.� 
State, 422 So.2d 833 (Fla. 1982)(actions never directed to uninvolved people);� 
Mines v. State, 390 So.2d 329 (Fla. 1980) (flagging down motorist and driving at high� 
rate of speed); Lewis v. State, 398 So.2d 432 (Fla. 1981) (two people in victim's� 
house); Jacobs v. State, 396 So.2d 713 (Fla. 1981) (few people in highway rest area),� 
and Kampff v. State, 371 So.2d 1007 (Fla. 1979)( two people in bakery, shots fired� 
at close range ).� 
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great risk to the neighbors, as well as the firefighters and 
the police who responded to the call. 

390 So.2d at 320. Thus, under King, any arson of a dwelling will create the 

foreseeable risk of death to many persons and will support the aggravating factor 

under Section 92l.l4l(5)(c). In King, however, there was no improper doubling of 

this aggravating factor with Section 92l.l4l(5)(d) because the capital murder 

was committed during the commission of a burglary in the home of the victim. 

In Welty v. State, supra, this Court upheld the finding of great risk of 

death to many persons when the defendant set fire to the victim's bed, reasoning: 

Setting the fire was clearly conduct surrounding the capital 
felony for which he is being sentenced. Mines v. State. There 
were six elderly people asleep in the building in which the 
victim's condominium was located. This can be classified as 
many persons. • •• [T]he fire posed a direct threat of death 
to those six elderly persons residing in the building as well as 
the neighbors, firefighters, and police responding to the call. 

402 So.2d at 1164. The court went on to find that the trial court erroneously 

doubled up the aggravating circumstances of commission of the murder while defen­

dant was engaged in a burglary and commission of the murder for pecuniary gain since 

the evidence revealed that Welty entered without consent with intent to steal from 

the victim. In Welty, unlike in the instant case, there was evidence supporting 

the verdict of guilty of first degree murder on the theory of felony murder, the 

underlying felony being burglary, as well as premeditated murder. Here, in con­

trast to Welty, appellant was convicted of first degree felony murder, the only 

underlying felony being arson (See T 1402-1403). Under this state of facts, it 

was improper doubling to find both commission of the murder while engaged in arson 

and great risk of death to many persons since both aggravating circumstances were 

supported by the same evidence and refer to the same aspect of appellant's crime. 

In applying a Provence rationale, the Nebraska Supreme Court in State v. Rust, 

197 Neb. 528, 250 N.W.2d 867, 874 (1977), held: 

We think it is not reasonable to construe the definitions 
[of aggravating factors] in such a manner as to make them 
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overlap and make the same identical facts constitute two 
aggravating circumstances. 

We believe the Legislature intended by each definition to con­
vey a different concept, at least to the extent that some added 
different and important element, .• • , is included in each 
separate definition even though some fact or facts in a par­
ticular case may pertain to more than one of the definitions, 
. • • . This principle is also illustrated by our holding 
in Simants [250 N.W.2d 881] where the multiple murders satisfy 
aggravating circumstance (e) [at the time the murder was commit­
ted, the offender also committed another murder], but are not 
construed to also include circumstance (f), Le., "created a 
great risk of death to at least several persons." 

Accord, State v. Stewart, 197 Neb. 497, 250 N.W.2d 849,964 (1977). 

Great risk of death in an arson mUMder context has been so construed as to make 

it overlap with Section 921.141(5) (d), where the underlying felony can only be 

arson. Since both aggravating circumstances are based on the identical evidence and 

the same essential facts, they must be considered cumulative and may not be consider­

ed individually. Oats v. State, supra. 

Since this Court cannot determine what effect the erroneous submission of these 

two circumstances had on the jury's seven to five death recommendation, the case 

must be remanded for a new penalty phase hearing. As recognized by the North 

Carolina Supreme Court in State v. Goodman, 298 N.C. 31, 257 S.E.2d 569,587 (1979): 

Of course, we have no way of knowing if submission of the erroneous 
issue in the case at hand tipped the scales in favor of the jury 
finding that the aggravating circumstances were "sufficiently 
substantial" to justify imposition of the death penalty. 

(Emphasis in original)!. 

Since the erroneous submission of both great risk of death and in the commission 

of an arson may have made the difference in the jury's recommendation, a new sen­

tencing hearing is required. 
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CONCLUSION 

For the reasons set forth in Issues I and II, appellant requests that his 

conviction be reversed and remanded for a new trial. Alternatively, appellant 

request this Court vacate his death sentence and remand the cause for a new sen­

tencing hearing for the reasons set forth in Issues III, IV, V and VI. 
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