


178 So.2d at 345, Accord, Bailey v. Deverick, 142 So.2d

775, 777 (Fla. 2d DCA 1962).

As recognized by this Court in Singer v. State, 109

So.2d 7 (Fla. 1959), competency of a challenged juror under
Florida law is a question of mixed law and fact to be deter-
mined by the trial judge in his discretion and the decision
of the trial judge will not be disturbed unless the error

is manifiest. Accord, Christopher v. State, 407 So.2d 198

(Fla. 1981); Ashley v. State, 370 So.2d 1191 (Fla. 3d DCA

1979). In an attempt to establish manifest in the court's
rulings below, appellee has totally ignored the sole statu-
tory provision governing the removal of jurors in capital

cases and has misinterpreted Witherspoon as constituting a

ground for disqualifying death scrupled jurors for cause.
Judge Harrison, who observed the manner and demeanor of the
prospective jurbrs,-and heard their statements, could proper-
ly determine whether é disqualification existed. Since there
was no statutory authority for excusing the challenged jurors
for cause, it cannot be said that the trial judge abused his
discretion or erred as a matter of law.

For the reasons discussed herein, appellant submits

that the trial court's rulings were clearly correct, both as

9/ See Adams v. Texas, supra, at 48 n. 6, citing Texas
cases erroneously referring to Witherspoon as a ground for
"disqualifying" prospective jurors. The Florida cases re-
lied upon by appellee fall into this same category. See,
e.g., Jackson v. State, 366 So0.2d 754, 755 (Fla. 1978) (trial
judge properly "followed the dictates of Witherspoon") ;

Witt v. State, 342 So.2d 497, 499 (Fla. 1977) (citing Wither-
spoon for assertion that it is "proper" to exclude certain
jurors) .
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a matter of Florida statutory construction and as a mat-
ter of state and federal constitutional law. Appellant
further submits that the state's failure to exhaust its
peremptory challenges, acceptance of Ms. Bennett as a juror
and objection to her removal at the penalty phase constitute
a waiver of any right to complain on appeal. The state, like
the defense, is not entitled to have any particular juror serve;
they are entitled to have only qualified jurors, and no com-
plaint is made here that the jurors who served in both phases
were not Qualified.

Finally, even if the state's position were well taken,
a ruling in favor of the state would not alter the validity
of appellant's conviction and sentence. Basically, the state
is inviting this Court to issue an advisory opinion in the
cross—-appeal to govern the jury selection in other capital
cases unrelated to this case. The state has waived its ob-
jections to the selection of the jury below and the issue

sought to be presented is moot. Marion County Hospital Dis-

trict v. Akins, 435 So.2d 272, 273 (Fla. lst DCA 1983):

It is a long-standing rule of appellate
jurisprudence that the court will not
undertake to resolve issues which, though
of interest to the bench and bar, are

not dispositive of the particular case
before the court.

Unless the instant judgment of conviction is reversed, this

Court should decline the state's invitation. Bour v. Sherman,

113 Fla. 730, 152 So. 3 (1934); Walker v. State, 9 FLW 2213

(Fla. 34 DCA October 16, 1984). However, should appellant's
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conviction be reversed for the reasons advanced on the
main appeal, appellant submits this Court should strictly
apply Section 913.13 and hold that the trial court did not
err in denying the state's challenges for cause of jurors
whose conscientious scruples against the death penalty would
not prevent them from making an impartial decision as to
guilt or innocence. On the other hand, a reversal of only
the sentence herein would not necessitate a ruling on the
state's cross-appeal since the trial court below ruled that
the jury at the penalty phase would be death gualified and
a remand for a new penalty phase proceeding would require

that a new penalty jury be impaneled.
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ISSUE. VIII

THE TRIAL COURT DID NOT ERR IN SUPPRES-
SING APPELLANT'S STATEMENTS TO SERGEANT
VIA ON OCTOBER 18, 1983.

Appellee complains first that the trial court erred
in entertaining appellant's motion to suppress because it was
untimely filed and no cause was established for the failure
to file it prior to trial. Appellee's procedural default
argument is uncompelling because the trial court did have
discretion to entertain appellant's motion during trial,

heard the proffer of testimony and arguments of counsel and

ruled on the merits of the motion. Savoie v. State, 422

So.2d 308 (Fla. 1982).
Florida Rule of Criminal Procedure 3;190(1)(2) provides:

The motion to suppress shall be made

prior to trial unless opportunity there-
for did not exist or the defendant was

not aware of the grounds for the motion,
but the court in its discretion may enter-
tain the motion or an appropriate objection
at the trial.

(Emphasis addéd). In Savoie v. State, supra, this Court con-

strued the identical provision in Fla.R.Cr.P. 3.190(h) (4)
and held that the rule

is designed to promote the orderly pro-
cess of trial by avoiding the problems
and delay caused when the trial judge
must interrupt trial, remove the jury
from the courtroom, and hear argument

on a motion to suppress that could easily
have been disposed of before trial. [Ci-
tation omitted]. Also, when the rule is
complied with, the state is afforded an
opportunity to appeal the ruling of a
trial judge in the event the evidence

is suppressed; when the judge rules at
trial to suppress evidence, the state

is foreclosed from appealing that deci-
sion. See Fla.R.App.R. 9.140(c) (1) (B).
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Rule 3.190(h) (4) does not,. however,
require that all motions to subpress be
heard before trial. Rather, the rule
expressly grants the trial judge dis-
cretionary authority to entertain either
a motion to suppress or an objection to
the introduction of certain evidence
made during the course of trial. This
discretionary authority is necessary

in order to avoid the sixth amendment
ramifications which might result from
the application of an absolute waiver
rule against a defendant whose counsel
failed to comply with the requirements
of rule 3.190(h). Likewise, the rule
does not affect the inherent power of
the trial court to reconsider, while
the court has jurisdiction of the case
and upon appropriate motion or objection
by either counsel, a ruling previously
made on a motion to suppress.

422 So0.2d at 311-312 (emphasis added). The court concluded:

In exercising the discretionary authority
granted by the rule to decide whether

to hear a motion to suppress made during
the course of a trial, the judge must
balance the rights of the defendant to

due process and effective assistance of
counsel with the rights of the state to
have an opportunity to appeal an adverse
ruling on the motion to suppress. However,
once the decision is made to hear the mo-
tion on the merits, we find the issue of
waiver is no longer before the court. We
conclude, therefore, that, in the circum-
stances of this case, once the trial judge
interrupted the trial and conducted a
hearing on the merits of the motion to
suppress, waiver was no longer a proper
ground for denying the motion.

Id., at 312. The holding of Savoie is applicable to the case
at bar.

A trial court's ruling as to the voluntariness of a
confession comes to the reviewing court with the same pre-
sumption of correctness that attaches to jury verdicts énd

final judgments. DeConingh v. State, 433 So.2d 501 (Fla.
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1983), cert. denied, 104 S.Ct. 995 (1984); Stone v. State,

378 So.2d 765 (Fla. 1979); McNamara v. State, 357 So.2d

410 (Fla. 1978). Since the trial court granted the motion
to suppress, the record must be viewed in the light most

favorable to appellant. State v. Williams, 371 So.2d 1074

(Fla. 3d DCA 1979). The burden of proof must be on the pro-
secution to show that a defendant's extrajudicial statements

are voluntarily made. Brewer v. State, 386 So.2d 232 (Fla.

1980) ; Houck v. State, 421 So.2d4 1113 (Fla. lst DCA 1982).

On proffer, Sergeant Via testified that he arrived in
Jacksonville on the evening of October 17, and arranged to
interview appellant the following morning at the sheriff's
office. When he arrived at the sheriff's office, he was told
that appellant was at the courthouse for a hearing. Sergeant
Via, Lieutenant Cummings and Detective Terry proceeded to
the courthouse and met appellant in the holding cell. Via
told appellant that the officers were there to question him.
The officer acknowledged that appellant's counsel "was also
present in this area" (T 928-929, 934). He testified:

When Mr. Toole started relating details

to us, Mr. Washington stepped in and

cautioned Mr. Toole about any statements

about this case to any police officers

and after that I believe Mr. Washington

turned and walked away, I don't know

whether he left the immediate area or

what, but Mr. Toole disregarded that

advice and continued with details.
(T 929). First, it should be noted that the officers were
there for the express purpose of questioning appellant. Al-
though appellant's statements were not given in direct re-

sponse to interrogation, the statements were clearly induced

by the officers' presence and continued discussion of the
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case. See Rhode Island v. Innis, 446 U.S. 291 (1980); Neal

v. State, 451 So.2d 1058 (Fla. 5th DCA 1984); State v. Eche-

varria, 422 So.2d 53 (Fla. 34 DCA 1982); Jones v. State,

346 So.2d 639 (Fla. 2d DCA 1977). There is further no evi-
dence that appellant was ever advised of his constitutional

rights pursuant to Miranda v. Arizona, 384 U.S. 436 (1966),

when the officers approached him in the holding cell and
said they were there to question him.

In Edwards v. Arizona, 451 U.S. 477 (1981), the United

States Supreme Court held that whether an accused has know-
ingly and intelligently waived his right to counsel is a
separate determination from whether he has voluntarily con-
sented to being guestioned:

[A]1lthough we have held that after
initially being advised of his Miranda
rights, the accused may himself validly
waive his rights and respond to interro-
gation, . . ., the Court has strongly
indicated that additional safeguards are

~necessary when the accused asks for coun-
sel; and we now hold that when the accused
has invoked his right to have counsel pre-
sent during custodial interrogation, a
valid waiver of that right cannot be es-
tablished by showing only that he respond-
ed to further police-initiated custodial
interrogation even if he has been advised
of his rights.

451 U.S. at 484.

Of course, a statement voluntarily given to law en-
forcement officers after a defendant has been fully informed
of his rights waives the protection of Miranda when the right

to counsel has not been invoked. See, e.g., Waterhouse v,

State, 429 So.2d 301 (Fla. 1983). In Waterhouse, relied
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upon by appellee, this Court refused to adopt a per se
rule requiring police to notify the defendant's attorney
before communicating with the defendant. The Court held:

The fact that an accused is represented

by counsel does not preclude his waiver

of the right to have counsel present when

talking to law enforcement officers.
429 So.2d at 305. The Court expressly found that Waterhouse
"had invited the officers to return, was warned of his rights,

and knowingly waived his right to have counsel present."

_ £§°l at 305-306. Here, unlike Waterhouse, appellant did

not invite the officers to the courthouse and was never warned
of his rights. Furthermore, appellant's counsel was present
and there is no showing that appellant expressly or volun-
tarily wiaved his right to counsel. Simply stated, appel-
lant's constitutional rights were not sufficiently protected

under the standard set forth in Edwards. DelDuca v. State,

422 So.2d 40 (Fla. 2d DCA 1982).

The totality of the circumstances reflected by the
record in this case supports a reasonable finding, which is
necessarily implicit in the trial judge's decision to grant
the motion to suppress, that appellant did not expressly
or voluntarily waive his right to counsel. The officers
knew that appellant was represented by counsel, that he was
in court for a hearing in this case, and that his attorney
was in the immediate vicinity. The detectives were simply
not free to ignore appellant's right to counsel by ignoring

the implications of counsel's advice to remain silent and
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by pretending that counsel's presence had nothing to do
. with their interrogation. Judge Harrison correctly found
that

[Olne of the greatest principles of this
criminal justice system of ours has been
assaulted by police officers who are sin-
cere in attempting to do their duty, but
have nevertheless come close to undermining
the right of effective assistance of coun-
sel. I cannot appreciate officers contin-
uing in the presence or even coming to
seek to talk to a defendant who is repre-
sented by an attorney without the consent
of that attorney and with that attorney
present and telling that defendant to not
speak to those officers, it approaches

a defiance of that principle to me, cer-
tainly an attempt to circumvent and to
undermine the right to counsel.

* * *

The officers . . . sought him out and
the Court views their visit to this court-
room and to the holding cell here as an
. urgency to get to him and that they cer-
tainly sought him out; therefore, the
last statement, that of October I believe
it's the 18th will not be admitted.
(T 952-953). The officers' failure to scrupulously honor
appellant's right to counsel mandated that the evidence be
suppressed.

Assuming arguendo that appellant's statements were
erroneously suppressed, they would nonetheless be inadmis-
sible in any subsequent proceeding of this cause. Appellee
argues that the evidence was relevant to the issue of pre-
meditation in the guilt phase and the aggravating circumstance

of cruel, heinous or atrocious in the penalty phase (AB 41).

First degree murder can be proven by establishing a premedi-
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tated murder or homicide during the commission of a felony.
Section 782.04(1) (a), Florida Statutes. An allegation of
premeditated murder, such as in this case, will support a

prosecution under both theories. Knight v. State, 338 So.2d

201 (Fla. 1976). Appellant was prosecuted under both theories.
Since the jury expressly found appellant guilty of felony mur-
der, thereby acquitting him of premeditated murder, see Haw-

kins v. State, 436 So0.2d 44 (Fla. 1983), the subsequent intro-

duction of appellant's confession at the guilt phase to prove
premeditation would be barred by the double jeopardy clauses
of the United States and Florida Constitutions. Amendments

VvV, ¥IV, U.S. Const; Art. I §9, Fla. Const. See Bullington

v. Missouri, 451 U.S. 430 (1981) (State is not entitled to

relitigate issues of fact in respect to the death penalty
which have been decided adversely to the state at trial).

See also, Davis v. State, 9 FLW 2469 (Fla. 3d DCA November

20, 1984).

The state has further failed to show how the evidence
would be relevant to the aggravating factor of heinous,
atrocious or cruel at the penalty phase. This aggravating
circumstance applies to the manner of killing and not to the

defendant's state of mind. See, e.g., Michael v. State,

437 So.2d 138 (Fla. 1983); State v. Dixon, 283 So.2d 1 (Fla.

1973). As noted by avpellee, Mr. Sonnenberg was passed out
in a bed when appellant set the fire and there is no indica-
tion that he was aware of his impending death. Herzog v.

State, 439 So.2d 1372 (Fla. 1983); Middleton v. State, 426
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So0.2d 548 (Fla. 1982); Simmons v. State, 419 So.2d 316

(Fla. 1982).

Appellant therefore maintains that the trial court
correctly suppressed appellant's statements to Sergeant Via
on October 18, 1983, and, in any event, the statements would

be inadmissible at a subsequent trial or penalty phase of

this cause.
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Iv CONCLUSION

Based upon the foregoing argument, reasoning and
citation of authority, as well as in the initial brief,
appellant respectfully requests this Court grant the fol-
lowing relief:

Reverse his conviction and sentence of death and re-
mand for a new trial under Issues I and II;

Reverse his death sentence and remand the cause for
a new sentencing hearing under Issues III, IV, V and IV;

Affirm the trial court's rulings under Issues VII and
VIII.

Respectfully submitted,
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