


prior to being sentenced. The trial court had heard all of 

the psychiatrist's testimony at trial. The judge had ample 

time to observe the demeanor of the defendant at trial. There 

had been no suggestion that the defendant was imcompeteno to 

stand trial. The Appellate court found no abuse in denying 

this motion to have an insanity hearing prior to sentencing. 

The case at bar is analogous. 

In Grissom v. Wainwright, 494 F.2d 30 (5th Cir. 

1974) a defendant brought a habeas corpus petition because 

a trial court refused to have a competency hearing to determine 

if defendant could stand trial. Defendant's own psychiatrist 

said that the defendant was competent to stand trial. Appro­

ximately six months later the trial was held. No other in­

sanity or competency evidence was presented. The Fifth Cir­

cuit held that there must be some evidence presented which 

would be sufficient to raise a bonafide and reasonable doubt 

to defendant's competency. The court quoted from Bruce v. 

Estelle, 483 F.2d 1031 (5th Cir. 1973) as follows: 

Courts in habeas corpus proceedings 
should not consider claims of mental 
incompetency to stand trial where 
the facts are not sufficient to pos­
itively, unequivocally and clearly 
generate a real, substantial and 
legitimate doubt as to the mental 
capacity of the defendant to meaning­
fully participate and cooperate with 
counsel during a criminal trial. 
483 F.2d at 1043. 

In affirming, the trial court, the Fifth Circuit noted that it 

was significant that the defendant in Grissom and his attorney 

did not present any evidence prior to or during the trial 

-12­



suggesting that the defendant was incompetent to stand trial. 

Appellee submits that a motion to determine competency to 

stand trial is in the same posture as a motion under Fla. R. 

Crim. P. 3.740. As in Grissom, it is significant to note 

that Appellant never brought forth the issue of competency 

(either to stand trial or to be sentenced at the first trial) 

until the actual day of the resentencing. Appellee submits 

that'Junder the facts there are no reasonable grounds to grant 

Appellant's motion and as such the trial court was correct. 
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POINT II 

THE TRIAL COURT WAS CORRECT IN 
REFUSING TO RECONVENE A JURY FOR 
RESENTENCING. 

ARGUMENT 

Appellant argues that the trial court should have 

reconvened a sentencing jury after this Court issued its 

opinion in Dats v. State, 446 So.2d 90, 95 (Fla. 1984). 

Appellant filed and argued a motion to reconvene a jury (R 1816­

1834). 

As this Court noted in Oats three of the six 

aggravating factors were improper. Since the trial court 

found one mitigating factor (i.e., Appellant's age of twenty­

two (22) the cause was remanded for the trial court to 

reweigh the remaining aggravating factors with the one miti­

gating factor. 

The trial court originally found that the murder 

was committed while Appellant was engaged in a robbery and 

that the murder was committed for pecuniary gain. It is 

clear and this Court so stated that only one of these factors 

could be utilized. Yet, this Court noted in Oats that, "the 

State proved both of these factors but the trial court erred 

by doubling up on them." Id. at 95. Clearly it was permis­

sible for the!jury to have heard the evidence at trial re­

garding the murder and the ensuing robbery. No objections 

were interposed to the jury instructions regardingin both 

of these aggravating factors (R 1209-1217). Evidence was 

presented at the penalty phase regarding the two aggravating 
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factors. It would be redundant and futile to reconvene a 

jury on this basis. 

This Court also held that this murder (i.e., a 

pistol shot straight to the head) could not be considered 

heinous, atroscious or cruel. Appellee would first contend 

that in the evidence on this point was heard solely at trial. 

Again, reconvening a jury for sentencing purposes would be 

futile and Appellee has not asked nor is entitled to a new 

trial. Secondly, the case of Menendez v. State, 368 So.2d 

1278 (Fla. 1979) would preclude a jury being reconvened. In 

Menendez only one aggravating factor out of seven was found 

proper on review (three of the factors were non statutory 

aggravating factors). One of the improper findings was that 

the murder was heinous, atroscious, or cruel. But the court 

found no error in the jury instructions nor the evidence it 

considered. Therefore it was not essential to have a new 

jury reconvene. Likewise, in,;the case at bar, the finding 

that the murder was heinous, atroscious or cruel was improper. 

Circumstances in the case at bar are even more compelling to 

deny a motion to reconvene a jury. 

Next Appellant argues that the jury should be re­

convened to reconsider the convictions admitted into evidence 

at the original penalty phase. The first conviction pertained 

to the charges of robbery with a firearm and attempted first 

degree murder. At the time this Court held in Oats that it 

was improper to admit this conviction because it had not been 

affirmed on appeal. In the interim between the original 
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imposition of the death sentence and the opinion in Oats, the 

case had been retried and Appellant's conviction had been 

affirmed on appeal. This Court held in Oats that since this 

evidence would now be admissible, a new jury sentencing panel 

would not be necessary. 

But another conviction was admitted into evidence. 

(i.e., burglary) to demonstrate that Appellant had committed 

a felony involving the use or threat of violence. This 

Court held that burglary could not be used to prove this 

aggravating factor. Under Quince v. State, 414 So.2d 185,188 

(Fla. 1982) it is permissible for the State to admit the past 

criminal record of a defendant to dispell the mitigating 

circumstance of no past significant criminal history. In 

the case at bar the jury was instructed that a mitigating 

factor could be that the defendant had no sufficient history 

of prior criminal acitivity. (R 1265). Clearly this conviction 

could have and should have been admitted to dispell this 

possible mitigating circumstance. Appellee notes that not 

only did the Appellant fail to object to this instruction 

(indeed they could not because the instruction would be 

apropos to the robbery/attempted murder conviction) but no 

objection was interposed regarding the admissibility of the 

burglary conviction itself (R 1130-1131). 

Appellant should find no comfort in the case of 

Elleqgev. State, 346 So.2d 998, 1002-1003 (Fla. 1977). In 

~11eg,g.e evidence of a confession to a murder for which a con­

4It viction had not been obtained was admitted into evidence at 
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the penalty phase. Clearly the jury should not have heard 

this evidence and therefore a jury had to be reconvened. 

In the case at bar none of this evidence (most all of it 

heard at trial) was inadmissible. Further, the evidence and 

comensurate jury instructions were not objected to. Objections 

interposed at the point of the directed verdict or to the 

effect that the facts did not support certain aggravating 

factors are not apropos. Under the law of Sims v. State, 444 

So.2d 922,924 (Fla. 1984) (where the defendant did not object 

to a prosecutor's remarks and therefore failed to preserve 

the point for review), Appellant has not preserved any of 

these points for reveiw. 

Furthermore the case of Barclay v. State, 411 So.2d 

1310 (Fla. 1981), Barclay v. Florida, 101 S.Ct. 3418 (1983) 

and Francois v. State, 407 So.2d 885 (Fla. 1981), cert. denied 

102 S.Ct. 3511 hold that where no mitigating factors have 

been found and some aggravating factors have been sustained, 

a death sentence will be affirmed. In the case at bar, the 

situation is analogous. Although the trial court did need 

to reweigh the one mitigating factor, certainly there would 

be no purpose in reconvening a jury. 

A more compelling reason not to grant Appellant's 

motion to reconvene a jury concerns the issue of res adjudi­

cata. In Lucas v. State, 417 So.2d 250, 252 (Fla. 1982) where 

the defendant wanted a new jury upon this Court's order remand­

ing the cause for resentencing) this Court held in affirming the 

denial by trial court of Appellant's motion to reconvene a 
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jury: 

We do not fault the trial judge 
for following the letter of our 
mandate in this regard. 

In Green v. Massey, 384 So.2d 24, 28 (Fla. 1980) this Court 

explained that all points of law which had been adjudicated 

became the law of the case and are, except in exceptional 

circumstances, no longer open for discussion or consideration 

in subsequent proceedings. The law of the case under the 

present circumstances is that the trial court ~ust reweigh 

the one mitigating factor with the three remaining aggravating 

factors. This Court has already found that the evidence and 

jury instructions presented to the jury panel at the sentencing 

phase was proper. Therefore under this doctrine alone the 

Appellant is precluded from advancing this motion. 

-18­



POINT III 

THE TRIAL COURT WAS CORRECT IN 
NOT REVIEWING THE ISSUES RAISED 
IN DIRECT APPEAL AND DECIDED BY 
THIS COURT IN OATS V. STATE, 446 
SO.2D 90 (FLA. 1984) AND THE TRIAL 
COURT HAD THE DISCRETION TO RE­
WEIGH THE REMAINING AGGRAVATING 
FACTORS AGAINST THE ONE MITIGATING 
FACTOR AND RESENTENCE THE APPELLANT 
TO DEATH BY ELECTROCUTION. 

ARGUMENT 

Initially in this point, Appellant complains that 

there were no facts in the Oats, supra opinion to support this 

Court's holding affirming the remaining aggravating factors. 

Appellant maintains that there were absolutely no factors 

from this Court to base the initial appeal brief. The mandate 

of this Court in Oats was not to relitigate every issue regarding 

the penalty phase that was a~gued in the initial appeal. 

Again, Appellee would cite the case of Greene v. Massey, supra, 

and its holding to the effect that all points of law that 

have been adjudicated become the law of the case and are no 

longer open for discussion or consideration in subsequent 

proceedings. 

Turning to specifics Appellant argues that the 

only proof of a prior violent felony conviction was through 

a clerk of the court who violated the rule of sequestration. 

This issue was raised in Appellant's Initial Brief and resolved 

in Oats. CAppo 1). Next Appellant maintains that the jury 

heard impermissible evidence regarding the prior convictions. 

Appellee would refer this Court to point two of Appellee's 
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response brief in this cause, supra. 

Then Appellant argues that the mere fact that a 

witness is killed is not enough to invoke § 921.l41(e) , Fla. 

Stat. (1981) (i.e., killing a witness to avoid or prevent 

lawful arrest). Again this exact issue was raised in the 

initial brief and decided by this Court already (App. 1). 

Then Appellant argues that the evidence was not sufficient to 

show that the murder was cold, calculated, and premeditated. 

This argument again is a duplicate of the argument cited in 

the Appellant's initial brief (App 2-3). Appellant again 

argues that the trial court should have found a mitigating 

circumstance to the effect that the Appellant was under the 

domination of a codefendant. Again this issue was raised and 

resolved (App. 3). Finally, Appellant argues that his hard­

ship and abuse suffered as a child should have been a miti­

gating circumstance found by the trial court. Once again 

this issue was raised and resolved in the prior proceeding 

(App. 3)1 

This Court's opinion in Oats was not a mandate to 

relitigate and review all issues raised in the initial 

brief. All the issues raised in this point have been 

decided adversly to Appellant and cannot be relitigated. 

Although Appellant has not directly raised this 

1� In any event Dr. Carrera, a psychiatrist testifying on behalf 
of Appellant at the penalty phase stated that this consi­
eration was not a mitigating factor (R 1173). 
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issue, inasmuch as this Court reviews all issues in death 

sentence cases and this point in Appellant's brief raises 

the implication of the issue, Appellee will address the issue 

of whether the trial court had the discretion to reweigh the 

remaining aggravating factors against the one mitigating 

factor and still impose the death sentence at the resentencing 

hearing. 

In Sireci v. State, 399 So.2d 964, 971-972 (Fla. 

1981) the defendant contended that the trial court failed to 

consider certain mitigating factors. This Court held that 

the findings of the trial court were factual matters which 

should not be disturbed unless there is an absence or lack 

of a substantial competent evidence to support these findings. 

In the case at bar, this Court has already found that there 

was substantial, competent evidence to support the remaining 

aggravating factors. Daughtery v. State, 419 So.2d 1067, 1070­

1071 (Fla. 1982) is another case where this court held that it 

is within the province of a trial court to decide whether a 

particular mitigating circumstance in sentencing has been 

proven and the weight to be given that circumstance. In 

Smith v. State, 407 So.2d 894 , 901 (Fla. 1982) cert. denied 

102 S.Ct. 2260 the defendant claimed the trial court erred 

regarding not finding a mitigating circumstance of extreme 

emotional or mental distress. In rejecting this argument, 

this Supreme Court held that whether a mitigating circumstance 

is proven and the weight to be given that circumstance lies 

within the discretions of the judge and jury. Simply 
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disagreeing with the force and effect given to the evidence 

will not be grounds to disturb the trial court's findings 

as long as those findings are based upon substantial, com­

petent evidence. In the case at bar four aggravating factors 

remain: 1.) Appellant was convicted of another felony in­

volving the use or threat of violence (i.e., the robbery and 

attempted murder), 2.) The murder was committed while Appel­

lant was engaged in a robbery, 3.) The murder was committed 

to avoid lawful arrest or to effectuate an escape, 4.) The 

murder was cold, calculated, and done in a premeditated manner 

without any pretense of moral or legal justification. This 

Honorable Court has resolved these issues and found substantial 

evidence to uphold the findings of these remaining aggravating 

factors. It was certainly within the discretion and province 

of the trial court to weigh these four factors against the 

one mitigating factor (i.e. Appellant's age of twenty-two) and 

determine that the death sentence was appropriate. 
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POINT IV� 

THE LAW OF THE CASE PRECLUDES THE 
ISSUE OF WHETHER THE FLORIDA CAPI­
TAL SENTENCING STATUTE IS UNCONSTI­
TUTIONAL ON ITS FACE AND AS APPLIED 
AND UNDER THE CIRCUMSTANCES OF THIS 
CASE THE SENTENCING STATUTE IS NOT 
UNCONSTITUTIONAL ON ITS FACE OR AS 
APPLIED. 

ARGUMENT 

Appellant candidly admits that the issues presented 

in point four have been rejected. Nevertheless Appellant 

urges reconsideration of these issues. 

The points that Appellant raises now were not raised 

during his direct appeal. These issues do not pertain to the 

specific facts in the case at bar but are rather general 

challenges to Florida's capital sentencing statute. In any 

event these issues are precluded by this Court's opinion in 

Oats v. State. 446 So.2d 90 (Fla. 1984). The law of the case 

in that opinion is clear; the sentence is lawful in all 

respects except for the improper consideration of three aggra­

vating factors. Where the facts continue to be the same. what­

ever once was established between the same parties continues 

to be the law of the case. This principle was announced in 

_Alford v. Summerlin. 423 So. 2d 482 (Fla. 1st DCA 1982). The 

facts. of course. continue to be the same in the case at bar. 

In Hicks v. State. 156 So.2d 22 (Fla. 1st DCA 1963) a defendant 

moved for a new trial. Prior to the new trial the-defendant 

filed a writ of prohibition to the district court to prohibit 

retrial. The district court ruled the defendant was estopped 
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and that the new trial was permissible. The defendant was 

tried again and found guilty. On appeal the defendant again 

raised the double jeopardy issue. The First District held 

that the decision in the writ was final on the issues and 

was binding alike upon the court as well as the defendants. 

Id at 23. (reversed on other grounds). In the case at bar 

this Court has already upheld the constitutionality of the 

statute on its face and as applied by virtue of allowing 

the trial court to resentence the Appellant. Hence, under 

the law of the case doctrine, Appellant is precluded from 

raising these issues. (compare Smith v. Kemp 715 F.2d 1459 

(11th Cir. 1983) where it was held an abuse of a habeas corpus 

writ to file successive applications based on the same general 

grounds but supported by different facts. Also compare 

Wainwright v. Ford, 104 S.Ct. 3498 (1984) where a defendant's 

claim that the death penalty was based upon racial discrim­

ination was dismissed on a habeas corpus petition because the 

defendant had failed to raise the claim in his first habeas 

corpus petition~ Appellee submits that this Court's opinion 

in Oats was not an invitation for Appellant upon resentencing 

to relitigate all the issues previously decided by this Court. 

First, Appellant asserts that the statute fails to 

provide any standard of proof for determining that aggravating 

circumstances "outweigh" the mitigating factors. This conten­

tion has been rejected in Lightborne v. State, 438 So.2d 380 

(Fla. 1983) and State v. Dixon,283 So.2d 1 (Fla. 1973) 

Appellant contends that the statute does not pro­
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vide a defendant with notice of the aggravating circumstances 

which make the offense a capital crime and on which the 

State seeks to rely. These arguments were rejected in Sireci 

v. State, 399 So.2d 964, 965-966 (Fla. 1981) and Menendez v. 

State, supra. 

Appellant contends that the Florida capital sen­

tencing statute does not require a sentencing recommendation 

by a unanimous jury or a substantial majority thus resulting 

in an arbitrary and unreliable application of the death 

sentence. The record does not disclose what the majority 

was in the advisory sentence. Indeed the recommendation 

could have been unanimous. An objection such as this cannot 

rest on mere conjecture or speculation. 

Appellant reiterates the argument that the sentencing 

statute should not exclude jurors who are opposed to capital 

punishment. This issue has been decided adversely against 

Appellant in Riley v. State, 366 So.2d 19 (Fla. 1979). 

Appellant challenges the validity of § 92l.l4l(S)(i) 

Fla. Stat. (1979) (cold and calculated). Again this challenge 

has been rejected in Harris v. State, 438 So.2d 787 (Fla. 1983) 

and Jent v. State, 408 So.2d 1024 (Fla. 1981). 

Appellant asserts that death sentences must be re­

viewed to insure that similar results are reached in similar 

cases. Although this Honorable Court is under no constitutional 

duty to reexamine the sentence and compare it to past capital 

cases (See, Pulley v. Harris, 104 S.Ct. 871 [1984]) this Court 

has assumed the duty of this type of review (See, State v. 
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Dixon, supra). 

Although all of these arguments in point four have 

been rejected, Appellee urges this Court to reject these 

arguments not only based upon there lack of merit but because 

the law of the case has previously been decided. 
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CONCLUSION 

Based on the arguments and authorities presented 

herein, Appellee respectfully prays this Honorable Court 

affirm the sentence of the trial court in all respects. 

Respectfully submitted, 
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