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Petitioner argues that each and every court which has ruled
contrary to its claim that it has Twenty-first Amendment
authority - including this Court - was mistaken. Petitioner's
brief, at 11. However, Petitioner can point to no authority for
its claim. Indeed, the case from which this body of law has

developed, California v. LaRue, 409 U.S. 109, 93 s.Ct. 390, 34

L.Ed.2d 342 (1972), involved state regulations dealing with non-
obscene nude dancing in establishments licensed to sell alcoholic
beverages.

In fact, the regulation now before this Court springs from
the police power of the City of Daytona Beach. The
distinction is significant, because it changes the entire

standard of review. As this Court said in Winn-Dixie

Stores, Inc. v. State, 408 So.2d4 211, 212 (Fla. 1982), laws

which impact on First Amendment freedom of expression ". . . are
subject to exacting scrutiny; they must be supported by a
compelling governmental interest and must be narrowly drawn so as
to involve no more infringement than is necessary." And as the

United States Supreme Court wrote in Widmar v. Vincent, 454 U.S.

263, 276, 102 s.Ct. 269, 277, 70 L.Ed.2d 440 (1981): ". . . First
Amendment rights are entitled to special constitutional
solicitude. Our cases have required the most exacting scrutiny
in cases in which a State undertakes to regulate speech on the

basis of its content . . . ." See also, Erznoznik v. City of

Jacksonville, 422 U.S. 205, 95 S.Ct. 2268, 45 L.Ed.2d 125 (1975).

In Larue, the United States Supreme Court found that the

broad power of the states to regulate in the area of alcoholic
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beverages created a presumption in favor of the validity of such
regulations in the face of a challenge raised under the First

Amendment. In Doran v. Salem Inn, Inc., 422 U.S. 922, 95 S.Ct.

2561, 45 L.Ed.2d 648 (1975), the Court wrote:

« « « In LaRue, however, we
concluded that the broad powers of
the States to regulate the sale of
liquor, conferred by the Twenty-
first Amendment, outweighed any
First Amendment interest in nude
dancing and that a State could
therefore ban such dancing as a part
of its liquor license program.

422 U.S. at 932-33, 95 S.Ct. at 2568.

Since Daytona Beach can hardly claim to have a "liquor
license program," it cannot seriously claim that its usurpation
of the authority of the State of Florida comes from LaRue.
Petitioner's brief, at 10.

In light of decisions of the United States Supreme Court
which have expressly held that nude dancing is protected under

the First Amendment, most notably Schad v. Borough of Mt.

Ephraim, 452 U.S. 61, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981), this
Court and Florida's lower courts are no longer free to find to

the contrary. For instance, see Board of County Commissioners v.

Dexterhouse, 348 So.2d 918, 919 (Fla. 2d DCA 1977), approved

Martin v. Board of County Commissioners, 364 So.2d 449 (Fla.

1978), appeal dismissed, 441 U.S. 918, 99 S.Ct. 2024, 60 L.Ed.2d4
392 (1979).

The activity which led to these cases - nude dancing - is
also protected under Florida's Constitution. As this Court

stated:
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. . . Freedom of speech is also
guaranteed under article I, section
4 of the Florida Constitution. The
scope of the protection accorded to
freedom of expression under article
I, section 4 is the same as is
required under the First Amendment
« « « This Court has no authority to
limit the constitutional protection
and must apply the principles of
freedom of expression as announced
in the decisions of the Supreme
Court of the United States.

Department of Education v. Lewis,
416 So.2d 455, 461 (Fla. 1982).

And while Twenty-first Amendment considerations outweigh the First
Amendment protection afforded nude dancing, the Twenty-first
Amendment has no application whatsoever to questions arising

under Florida's Article I, Section 4. See, N.Y. State Liquor

Authority v. Bellanca, 54 N.Y.2d 228, 445 N.Y.S.2d 87, 429 N.E.2d

765 (1982).

Thus, although Petitioner had the power to enact its anti-
topless as an exercise of the police power, it has not justified
the exercise of that power sufficiently to allow its impact on
protected expression. Accordingly, based on the record before

this Court, Martin v. Board of County Commissioners, supra, the

ordinance should be declared invalid as an arbitrary and improper

exercise of the police power.

IV. DAYTONA BEACH MUNICIPAL ORDINANCE 525
WAS APPLIED UNCONSTITUTIONALLY IN BOTH
CASES.

A, DAYTONA BEACH ORDINANCE 525 WAS
UNCONSTITUTIONAL AS APPLIED TO LAURA
MOORE AND/OR THE EVIDENCE WAS
INSUFFICIENT TO SUPPORT HER CONVICTION.
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. The relevant facts for the purpose of appeal stipulated by
the City are as follows:

A. Appellant was arrested on December 9,
1982 and charged with violating section
(d) of the ordinance. Her alleged
violation consisted of being a person
maintaining, owning or operating an
establishment dealing in alcoholic
beverages and suffering and permitting a
Ms. Grimes to violate section (b) of the
ordinance by exposing to the public view a
portion of her breasts below the top of
the areocla. Ms. Grimes was charged
although the area of her breast directly
below the top of her areola was covered
with tape. (Emphasis added)

B. At trial the arresting officer,
Richard Zachary, testified that Appellant
seemed to be fulfilling the duties of a
barmaid, and that he had no indication that
Appellant had the authority to hire and
fire employees, set working hours, or

. change schedules or draw up rules of
conduct and that all he knew was that
Appellant was handling the money, putting
it in the drawer and doing the normal
duties at the bar.

C. Zachary also testified that after the
arrest of Appellant, the owner of the
establishment arrived and confessed that
it was under his specific orders, and no
one else's, that the girl (Ms. Grimes) had
violated the ordinance and that this
statement was corroborated by Ms. Grimes.

This Court has consistently stated that penal statutes
must be strictly construed in favor of the accused where there is

doubt as to their meaning. State v. Winters, 346 So.2d 991 (Fla.

1977); Wershow, supra; Earnest v. State, 351 So0.2d4 957 (Fla.

1977); Reino v. State, 352 So.2d 853 (Fla. 1977); and Ferguson

v. State, 377 So.2d 709 (Fla. 1979). As the ordinance is

‘ susceptable to differing construction, the construction most
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favorable to the accused should have been adopted. Regarding the
Grimes/Moore incident, if the trial court had adopted a more
narrow construction of the ordinance (as did Judge Sharp in her
dissent in the Fifth District) the case should have been
dismissed. However, based on the trial court's construction that
exposure meant any portion of the breast, either directly below or
below and to the side of the areola, the Motion to Dismiss was
denied in its entirety.

In order to establish a prima facie violation of 5-25 (d) of
the ordinance, Petitioner should have been required to allege in
the charging document and to prove at trial:

(1) That Moore was a person maintaining, owning or
operating a establishment dealing in alcocholic beverages;

(2) That a female person exposed to public view any portion
of her breast below the top of her areola or any simulation
thereof;

(3) That Moore suffered or permitted the violation to
take place.

Petitioner failed to prove (1), since Moore was shown to be
only a bartender. The city also failed to allege or prove that
Grimes exposed any portion of her breast below the top of the
areola, utilizing the reasonable construction of the ordinance
most favorable to the accused that below the top of the areola
means that area from the upper portion of the areola to the

bottom of it on each breast.
Furthermore, all the evidence demonstrated conclusively that

the actions of Grimes were not "permitted"” by Moore. 1In Bach
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v. Board of Dentistry, 378 So.2d 34 (Fla. 1lst DCA 1980), the

court stated:

The word "permit" includes within its

definition, consent, authorization,

toleration and the granting or giving

leave to do something.
In the instant case it is uncontradicted that Grimes had
performed as she did under the owner's specific orders. Moore
had no authority to hire, fire or discipline Ms. Grimes, and
certainly should not be held accountable for her actions.

It is clear that on the facts of this case, Moore's Motion
for Judgment of Acquittal at trial should have been granted as
well as the Motion(s) to Dismiss filed by Moore and Grimes. The
ordinance could not be applied to the conduct of Moore or Grimes
without violating the guarantees of due process of law contained

in the Fourteenth Amendment to the United States Constitution and

Article I, Section 9 of the Florida Constitution.

B. DEL PERCIO'S MOTION TO DISMISS SHOULD
HAVE BEEN GRANTED BASED ON THE FACTS OF
THE CASE AND/OR BECAUSE THE ORDINANCE IS
UNCONSTITUTIONAL AS APPLIED
The charges against Del Percio should have been dismissed
based upon the fact that the city failed to allege and/or prove
that a violation took place in an establishment dealing in
alcoholic beverages.
The city maintains, even in its brief to this Court, that
the harm which is the "target" of the ordinance is the mixture of

nudity and alcohol.

The ordinance must be strictly construed in £
avor of the
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accused and, where ambiguity exists, the construction which

operates in favor of liberty must be adopted. Wershow, supra.

In Del Percio case there was no mixture of alcohol and

nudity. The parties below stipulated at the hearing on the Motion to
Dismiss, and for the purposes of appeal, that no alcoholic

beverages were served or consumed at the premises on

November 20, 1981 at the time Ms. Young danced. To apply the
ordinance to situations where alcohol is not present would

clearly violate the constitutional protections of free expression

in the Florida and Federal Constitutions.

The Del Percio case should have been dismissed, because the

ordinance cannot be constitutionally applied to situations where

alcohol is not being sold and consumed.

V. WHETHER THE TRIAL COURT IMPERMISSIBLY
CONSIDERED RESPONDENT'S CHOICE OF PLEA 1IN
IMPOSING SENTENCE

Respondent Moore was sentenced more harshly solely because
she plead not guilty and went to trial.

Respondent adopts Point III of the dissent below, Sharp, J.,
on this point:

"A reversible error which did occur in Moore's case was that
the trial judge imposed a fine on her of five hundred dollars
($500.00) or an alterative jail term primarily because she
insisted on her right to trial and refused to enter a nolo
contendere plea, as had the other defendants charged with the

violation of the ordinance. The other defendants received no

fines or penalties. In Jjustifying this discrepancy the trial
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judge said:

In this particular

instance, we have -

rather I have before me the question of an

individual who has

not only previously

maintained that this is an

unconstitutional ordinance,

but, that in

spite of that argument, nevertheless, she
is innocent of violating the ordinance.

However, a defendant's choice of
trial should play no part in the

the trial judge.

Gillman v. State,

plea or insistence on right to
determination of her sentence by

373 So.2d 935 (Fla. 24 DCA

1979). PFor this reason, I would

Moore and remand her case to the
360 So.2d4 21

See State v. Smith,

366 So.2d 885 (Fla. 1978); Davis

V. State,

vacate the sentence imposed on
lower court for resentencing.
4th DCA),

(Fla. cert. denied,

277 So.2d 790 (Fla. 2d

DCA 1973); Daniels v. State, 262

[See also, McEachern v. State, 388 So.24 244, 248 (Fla.

1980)1].

VI.

So.2d 725 (Fla. 3d DCA 1972)."

5th DCA

DAYTONA BEACH ORDINANCE 5-25 IS INVALID AS

APPLIED TO ENTERTAINMENT UNDER THE

PREEMPTION CLAUSES

OF FLORIDA STATUTES

§847.09 AND §847.013.

Daytona Beach Ordinance 525

cannot be applied to

motion pictures, exhibitions, shows, representations or

presentations as the field has been preempted by the State.

Florida Statute §847.09 provides:

847.09 Legislative

(1)

intent

In order to make the application and

enforcement of statutes 847.07-847.09

uniform throughout

the state, it is the

intent of the Legislature to preempt the

field,
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municipalities, insofar as it concerns
exposing persons over 17 years of age to
harmful motion pictures, exhibitions,
shows, representations and presentations.
To that end, it is hereby declared that
every county ordinance and every municipal
ordinance adopted prior to July 1, 1973,
and relating to said subject shall stand
abrogated and unenforceable on and after
such date and that no county, municipality
or consolidated county-municipal
government shall have the power to adopt
any ordinance relating to the subject on
or after such effective date . . . .
Florida Statute §847.013 contains a similar preemptive
clause concerning persons under 17 years of age.
It appears that the intent of the legislature in enacting
§847.09 and the related sections is to make uniform
through the state the requirement that only motion pictures,
exhibitions, shows, etc. which are obscene and are outside the
mantle of the First Amendment protection can be regulated on the
basis of content, such as nudity. In fact, if counties and
municipalities were free to regulate entertainment they
considered harmful, indecent, or immoral which is nonobscene on
the basis of nude content, they would render the preemption
contained in §847.09 and 847.013 meaningless, as uniformity would
not be obtained throughout the State.
Ordinance 5-25 cannot be validly applied to motion pictures,
exhibitions, shows, representations or exhibitions. Therefore,

the ordinance is improperly applied in both the Moore and Del

Percio cases.
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CONCLUSION

Based on the record before it, the Fifth District Court of
Appeal was correct in holding Daytona Beach Municipal Ordinance
unconstitutionally vague and overbroad.

Absent the opportunity to fully consider these issues, the
First District assumedly did not view the ordinance before it
with the same scrutiny as the Fifth District; perhaps it did not
properly apply First Amendment standards. However, when it
becomes clear that there are almost as many different
interpretations as courts considering the ordinance, the
ordinance does not comply with constitutional requirements.

Respondents urge the Court to quash the opinion in

Fillingim v State, 446 So.2d 1099 (Fla. lst DCA 1984) and to

approve the opinion of the Fifth District in Del Percio v. State,

449 so.2d 323 (Fla. 5th DCA 1984) on the issues of vagueness and
overbreadth.

Further, Respondents urge the Court to clarify that the
authority of a municipality to enact such an ordinance is based
on its police power, not on the Twenty-First Amendment to the
United States Constitution.

Respondents urge the Court to reaffirm the principle that a
defendant may not be punished more harshly based on his decision
to plead not guilty.

Finally, Respondents urge the Court to expressly recede from

any prior opinions which held that nude dancing is conduct not
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entitled to protection, and to find that it is protected under

the First Amendment to the United States Constitution.

 submixted,

RICHARD L. WILSON

1212 East Ridgewood Street
Orlando FL 32803

(305) 423-2934

Attorney for Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been

furnished by hand delivery to the Office of the City Attorney,

Post Office Box 551, Daytona Beach, Florida 32015 this 22nd day
of January, 1985. |

RICHARD L. "WILSON
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