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POINT V
THE DEATH PENALTY IS BASED ON A NEUTRAL
STATUTE AND THE DEATH PENALTY IN FLORIDA
IS NOT IMPOSED IN AN ARBITRARY AND DIS-
CRIMINATORY MANNER.
ARGUMENT
Petitioner submitted a number of statistical studies based
upon the race of the victim, geography and other such factors. Petitioner
submits that these studies provide a legal sufficient basis to provide
post-conviction relief. Respondent notes that this claim was initially

rejected in Spinkellink v. Waimwright, 578 F.2d 582 (5th Cir. 1978). The

court held that even if the defendant's statistics were accurate his con-
tention had to fail as a matter of law. In Spinkellink the court held
that the statute was neutral on its face so that race discrimmation had
been removed. The Petitioner in Spinkellink was required to show some
specific act or acts evidencing intentional or purposeful racial discrim-
ination against him. Mere conclusory allegations were held insufficient
as a matter of law to upset the sentence. This was true for both the
Eighth as well as the Fourteenth Amendments to the United States Consti-
tution. In Adams v. Wainwright, 709 F.2d 1443, 1449-1450 (1lth Cir. 1983)

the court held that it need not decide whether these statistics provided
by the defendant suggested a disparate impact based upon race and geo-

graphy. Disparate impact alone would be insufficient. The defendant in
Adams was required to show an intent to discriminate similar to Spinkel-

link. See, also McCleskey v. Zant, 580 F.Supp. 338 (GA.N.D. 1984) where

it was held that intentional discrimination cammot be shown by statistics
alone.

Respondent notes that this claim (that the death penalty was

-39-



arbitrarily imposed based upon the victim's race, location of the crime,

and sex of the defendant) was sumarily rejected in Martin v. State, 455

So.2d 370 (Fla. 1984). This Court also rejected the claim in State v.
Washington, 453 So.2d 389 (Fla. 1984). 1In rejecting this argument this
Court reiterated the limited role of post-conviction relief. This Court
held that only major changes inconstitutional law which constitute a
development of fundamental significance may be raised for the first time
under Fla. R. Crim. P. 3.850. Ewvolutionary changes in the law do not
compel abridgment of a judgments's finality. This Court has also noted
in State v. Washington, - So.2d  (Fla. 1984) [9 FLW 296, July 10,

1984] that a State case will not be stayed pending an Eleventh Circuit
Court of Appeals decision. Only the Supreme Court of Florida and the
United States Supreme Court can declare law in which such a fundamental
change will entail an attack on a final judgment pursuant to post-con-
viction relief.

Respondent notes that this argument based upon the race of
the victim was rejected as a ground for a collateral attack in Meeks v.

State, 382 So.2d 673 (Fla. 1980). See, also Dobbert v. State, So.2d

__ (Fla. 1984) [9 FLW 326, August 28, 1984], Ford v. Wainwright, 451

So.2d 471, 475 (Fla. 1984), Sullivan v. State, 441 So.2d 609, 614 (Fla.

1983) (holding defendant's allegations of discrimination do not consti-
tute a sufficient preliminary factual basis to state a cognizable claim),
Griffin v. State, 447 So.2d 875 (Fla. 1984) (affimming a summarily dis-

missed motion based upon this claim), and Smith v. State, So.2d

(Fla. 1984) [9 FIW 442, October 11, 1984] which is the latest case re-
jecting this claim.

Petitioner submits that the burden is on the State to disspell
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the presumption of discrimination. Respondent replies that there has
been no presumption established by Petitioner by introducing such studies
into evidence. In State v. Henry, So.2d ___ (Fla. 1984) [9 FINW 395,

September 17, 1984] this Court rejected this issue and overruled a trial
court's finding that an evidentiary hearing must be conducted. This Court
should take judicial notice that in the Henry case, the Petitioners prof-
ferred the same Gross-Mauro studies that Petitioner in the case at bar
has proffered.

In any event the State (albeit inadvertantly) did offer testi-
mony at the post-conviction hearing which would disspell the notion of
any race discrimination in the case at bar. Mr. Pearl testified that it
was his trial strategy to waive a sentencing jury and have a sentencing
hearing before Judge Foxman. This strategy was based in part on the fact
that Judge Foman had imposed only two prior death sentences that were
based upon jury recommendations. Mr. Pearl noted that a defendant had
plead guilty and received a life sentence whereas his co-defendant went
to trial, was convicted, and upon a jury recommendation of death was
sentenced to death by Judge Foxman. Mr. Pearl then explained that there
was unspoken race prejudice in the commmity but that he was confident
that Judge Foxman was not racially prejudice (PCR 455-459). It is now
ironic in lieu of Mr. Pearl's strategy that the Petitioner is asserting

racial discrimination. In Adams v. State, 380 So.2d 423 (Fla. 1980) the

defendant asserted that the death penalty was arbitrarily applied in St.
Lucie County. The period encompassed in defendant's allegations was from
1973 through 1977. Only four death sentences have been imposed at that
time. This Court held that there was not a sufficient preliminary factual
basis to show that the death penalty was applied in a arbitrary, capricious,
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or a irrational manmer. Inasmuch as the testimony irrefutably shows that
Judge Foxman had only three or four death sentence cases prior to the case
sub judice and imposed only two death penalties, Respondent submits that
there is a paucity of information by which to infer through statistics
that the neutral sentencing statute of Florida was applied in a discrim-

inatory mammer.
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POINT VI
THE TRTAL COURT DID NOT ABUSE HIS DIS-
CRETION IN REFUSING TO APPOINT EXPERTS
FOR THE POST-CONVICTION HEARING NOR WAS
THERE ANY ABUSE OR PREJUDICE TO PETITIONER
IN DENYING A SECOND MOTICN FOR CONTIINUANCE.

ARGIMENT

Petitioner desires tohave experts appointed in serology, neur-
ology, pathology, fingerprint analysis, additional mental health experts,
as well as experts to testify on statistical impact of race vis a vis
the death penalty statute.

It should be noted initially that Mr. Pearl secured Dr. Amn
McMillen to testify on behalf of Petitioner at the sentencing phase pur-
suant to § 921.141(6) (f), Fla. Stat. (1979). (Additionally Dr. Stern
testified on behalf of Petitioner). Based mainly upon her testimony,

Mr. Pearl was successful in having the court make a finding in mitigation
that Petitioner lacked the capacity to appreciate the criminality of his
conduct or to conform his conduct to the requirements of the law because
it was substantially impaired. [§ 921.141(6)(f), Fla. Stat. (1979)].
(R.App. 707-708). There has been no showing that Mr. Pearl's reliance
on Dr. McMillen's or Dr. Stern's testimony was misplaced.

Presumably this motion was predicated upon an allegation that
Mr. Pearl was ineffective in his reliance upon these experts. In Martin
v. State, 455 So.2d 370 (Fla. 1984) the defendant asserted an insanity
defense. Scven experts in mental health were appointed and testified
(for by the court). Their opinions differed. The defendant at trial,
wanted one more expert to testify. The trial court refused and was upheld

on appeal. This Court found no abuse of discretion because the appointment
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of experts was discretionary pursuant to § 914.06, Fla. Stat. (1983).
Additionally the court pointed out that the proffered testimony was only
speculation. Respondent asserts that there is not even any statutory right
much less a constitutional right to have these experts appointed. This
contention is especially true since Petitioner never proffered who these
experts were or what they would say (except the experts regarding discrim-
inatory impact of the death sentence statute). There has been no proffer
whatsoever.

In Moore v. Zant, 722 F.2d 640, 648-649 (1lth Cir. 1983) the

defendant again asserted that a trial court's denial to appoint an expert
for his defense (and to provide the funds) violated constitutional rights.
The court rejected his claim and upheld the trial court's denial of that
motion. The court stated that there had been no showing that the State
or court appointed experts were less than forthright. There were no
allegations that the experts were incompetent or biased. In thercase at
bar, likewise, there has been no allegations or showing that any of the
experts, that either were deposed or testified, were biased or incompetent.
As stated above, Petitioner's mental health experts were crucial in ob-
taining a finding by the trial court that Petitioner was:impaired at the
time of the crime pursuant to § 921.141(6)(f), Fla. Stat. (1979). Dr.
Botting, the pathologist, as well as Mr. Baer, the serologist, were never
shown to be biased or incompetent. Likewise there was no testimony that
Detective Lewis was incompetent as a fingerprint analysis. Rather the
testimony was to the contrary. (PCR 445).

It is conceivable that the trial court could keep appointing
experts in serology, mental health, fingerprint analysis and pathology
until an expert disagreed with the findings of the experts that were
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deposed, interviewed by Mr. Pearl, and actually testify. But no such
constitutional right exists at the trial level and expecially not for a
collateral proceeding.

Respondent submits that the State would not be required to pro-
vide an expert to testify on the statistical impact regarding the appli-
cation of the death penalty statute based upon the arguments in Point V,
supra and based upon the argument that these .types of claims have been
sumarily dismissed. Petitioner has candidly admitted that states are not
required to provide counsel for discretionary appeals pursuant to Ross v.
Moffitt, 417 U.S. 600 (1973). Respondent would submit afortiori that the
Petitioner would not have a constitutional right in such a discretionary,
collateral hearing to have court appointed experts.

Petitioner also alleges that the trial court abused his dis-
cretion at the post-conviction hearing in not granting a second continuance.
Respondent notes that three defense counsels participated in this hearing.
An exhaustive three and a half day evidentiary hearing was conducted in
which many witnesses for Petitioner were called. In addition there was
exhaustive and extensive cross-examination conducted by two of Mr. Quince's
attorneys. The totality of the record certainly discloses that there was
no prejudice whatsoever to the Petitioner by way of the denial of the motion
for a second continuance. The court specifically granted the first con-
tinuance on the condition that no more continuances would be granted (PCR
6-7). In any event Petitioner has not demonstrated any prejudice or shown
what evidence could have been discovered or what would have been done dif-

ferently had the second continuance been granted. See, Aldridee v. State,

425 So.2d 1132, 1135 (Fla. 1982).
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CONCLUSION
Based on the arguments and authorities presented herein,

Respondent respectfully prays this Honorable Court affirm the order

denying post-conviction relief in all respects.
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