
undertook such an inquiry. (PCR. 423, 428-29, 482, 503-04, 561, 
• 

564-66, 726). Actually, the record suggests that any considera­

tion of this issue was perfunctory at best: according to Mr. 

Pearl he determined that the confess ions were made voluntari ly 

and in conformance with Miranda v. Arizona, 384 U.S. 436 (1966), 

based solely on a conversation with the police officer who 

obtained the confession and with Mr. Quince (PCR. 482) who, he 

knew, used drugs, and alcohol (PCR. 483), and whom he considered 

to be uncommunicative extremely impaired, and incompetent. (PCR. 

429-33, 499-500, 522-23). This was hardly a thorough examination 

of the validity of confessions obtained during custodial interro­

gations without the benefit of counsel. Moreover, the confession 

to the sexual battery, which was elicited outside the presence of 

Mr. Quince's appointed counsel, patently contravened the Supreme 

Court's holding in Edwards v. Arizona, 451 U.S. 477, reh'g 

denied, 452 U.S. 473 (198l) and Massiah v. United States, 337 

U.S. 201 (l964). 

C. Defense Counsel's ~ecommendation to Plead Guilty 

Mr. Pearl's ineffectiveness extended through the guilty plea 

phase of Mr. Quince's prosecution. Essentially, Mr. Pearl 

persuaded Mr. Quince to plead guilty to a capital offense and 

waive his right to an advisory jury sentence notwithstanding 

strong misgivings about his client's ability to appreciate the 
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implications of such actions. (PCR. 465-66, 497-501, 521­

Given his substantial doubts about Mr. Quince's 

competency, it was insupportable for Mr. Pearl to urge his client 

to plead guilty and to represent to the Court that his client 

understood the nature of the plea and its possible conse­

quences. (PTR. 15). At a minimum, Mr. Pearl had an obligation 

to seek a determination of his client's competency to plead 

gui Ity.1 l 

10 Mr. Quince maintains that Mr. Pearl did not fully and accu­
rately disclose the consequences of a guilty plea and waiver of 
an advisory sentencing jury. (PCR. 285-92, 324, 326-27, 329-30, 
334-35, 339). Although Mr. Pearl disputed Mr. Quince's recollec­
tion on this point (PCR. 451, 464-68, 501-02), the record re­
flects that Mr. Pearl did not always keep his client completely 
informed. For instance, Mr. Pearl stated that he restricted the 
information he shared with Mr. Quince (PCR. 430) and that he uni­
laterally determined that Mr. Quince would not testify. (PCR. 
467). In any event, to the extent that Mr. Quince and Mr. Pearl 
indicated that Mr. Quince did not understand aspects of the capi­
tal proceeding, the ir test imony was cons istent. (Compare PCR. 
324, 329-30, 334 with PCR. 429-30, 465-66, 497-501, 521-25). 

11 Although psychiatric assessments of Mr. Quince were 
available, they had been conducted to evaluate his competency to 
stand trial and his sanity at the time of the offense (PCR. 439), 
not his competence to waive the fundamental right of trial by 
jury. Cf. Westbrook v. Ar izona, 384 U.S. 150 (1966) (competency 
to stana--trial does not equate with competency to waive right to 
counsel). See also, United States v. Masthers, 539 F.2d 721 
(D.C. Cir. 1976); and Seiling v. Eyman, 478 F.2d 211 (9th Cir. 
1973). The Court's abbreviated inquiry at the plea did little to 
elucidate Mr. Quince's state of mind (PTR. 8-12, 14-19) and was 
no substitute for a full competency hearing. Moreover, the Cir­
cuit Court's findings that Mr. Quince was "alert and intelligent" 
and able to appreciate the plea (STR. 17) conflict with the 
Court's later observations (R.App. Vol. I at 20), and Mr. Pearl's 
perception of the Court's observations. (PCR. 460, 540). 
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In addition, it seems that Mr. Pearl favored a guilty plea, 

in part due either to a misunderstanding of the government's 

position or ignorance of Florida law governing aggravating 

circumstances. At the sentencing hearing, the government argued 

that aggravat ing factor 5 (f) existed because the felony murder 

had been committed for pecuniary gain: Le. a burglary. (STR. 

167-68). Mr. Pearl countered that under the plea agreement, in 

which the sexual battery was merged with the murder, the burglary 

was unconnected to the homicide and could not be used to aggra­

vate the capital offense. (STR. 185-91). Under such a strained 

view, however, it is clear that Mr. Pearl had misconstrued the 

plea agreement with the State or was unfami liar with the case 

law. 12 Regardless of the confusion, to the extent Mr. Pearl's 

advice to Mr. Quince was predicated on a misapprehension of fact 

or law, it was incompetent. 

D. Defense Counsel's Preparation for the Sentencing Hearing 

Mr. Pearl's ineffective representation of Mr. Quince con­

tinued after the entry of the guilty plea. Although his approach 

12 As of 1980, it was well-settled that the State's position was 
the accepted view. Brown v. State, 381 So.2d 690 (Fla. 1980); 
Provence v. State, 337 So.2d 783 (Fla. 1976). 
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to the sentencing was to demonstrate the existence of certain 

mitigating factors (PCR. 469, 546), Mr. Pearl's investigation was 

woefully inadequate, causing considerable prejudice to his 

client. 

The record reflects that Mr. Pearl undertook minimal if any 

effort to prepare for the sentencing hearing. First, while Mr. 

Pearl testif ied that his strategy was to stress his client's 

impaired state (PCR. 469, 546), he did not seek the appointment 

of additional experts unt i I three weeks before the scheduled 

hearing. (R.App. Vol. I at 15-17). Due to this delay, the 

reports of the experts were not available until shortly before 

the sentencing. (PCR. 57, 58). 

Second, Mr. Pearl met with his client for not more than 

forty-f i ve minutes on only one occasion between the gui lty plea 

and the sentencing hearing, a period of nearly two and one-half 

months. (PCR. 548). Undoubtedly this afforded an insufficient 

opportunity to obtain additional information from Mr. Quince 

pertinent to the sentencing, to prepare Mr. Quince for his inter­

view with Drs. Stern and McMillan as well as with the probation 

officer who conducted the pre-sentence investigation, to discuss 

the results of the examinations and the P.S.I. report,13 and to 

consult with Mr. Quince about the sentencing hearing •• 

13 See, Section I, supra. 
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Third, Mr. Pearl did not contact or interview any potential 

•	 character witnesses, nor did he adequately confer with the expert 

wi tnesses he planned to call at the hearing. (PCR. 570-72). 

Fourth, Mr. Pearl did not provide any information to or confer at 

any length with Mr. McLiverty, who prepared his client's presen­

tence report. (peR. 383, 385-86). 

Finally, it appears that Mr. Pearl undertook no thorough 

examination of Mr. Quince's juvenile records 14 and no research of 

their admissibility at sentencing15 or of the Court's authority 

to double the aggravating circumstances of a felony murder, in 

which the underlying felony is a sexual battery, and a 

concomitant burglary.16 

E. Defense Counsel's Conduct of The Sentencing Hearing 

Mr. Pearl's failure adequately to prepare for the sentencing 

hearing was demonstrated repeatedly throughout the proceedings on 

14 See, Section II, and footnote 4, supra. 

15 Mr. Pearl cited no authority for his objection to the records 
on relevancy grounds (STR. 7), and he admitted that he did not 
research the validity of the uncounseled juvenile adjudica­
tions. (PCR. 568-69). 

16 See, footnote 12 and accompanying text, supra. 
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October 20, 1980. The most egregious examples of his performance 
.. 

are outlined below. 

As mentioned in Section I, Mr. Pearl did not adequately 

review the presentence investigation report with Mr. Quince and 

was, therefore unaware of objections his client had to certain 

statements in the report. In addition, Mr. Pearl failed to 

object to several items contained in the report which were irre­

levant to evidence of statutory aggravating factors or were 

incompetent statements of opinion. (peR. 487). For example, the 

report reflected the recommendation of the prosecutor, two police 

officers and the author of the P.S.I. that Mr. Quince should 

recei ve the death penalty: two of those recommendations were 

based on the conclusion that the defendant had shown no remorse 

and could not be rehabilitated. Moreover, the Summary and 

Analysis Section of the P.S.I. was replete with unsubstantiated 

conclusions or opinions which Mr. McLiverty was not qualified to 

make. 17 

To justify his failure to object to this material, Mr. Pearl 

testified that he assumed the Court would not take these comments 

17 Mr. Pearl admitted that he failed to object to portions of 
the P.S.I. containing uncomplimentary comments about Mr. Quince's 
background. (PCR. 538-39). Mr. Pearl also did not attempt to 
rebut them. 
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into consideration. (PCR. 567-68) • The record ref lects, how­

• 
ever, that apart from the report's reference to Mr. Quince's 

juvenile record, the parties agreed that the Court could other­

wise consider the contents of the P.S.I. (STR. 100). 

Mr. Pearl also failed to contest the State's introduction in 

its case-in-chief of the written productivity and competency 

reports prepared in April of 1980, even though the constitutional 

basis for such a challenge was evident. 18 Smith v. Estelle, 445 

F.Supp. 647 (N.D. Tex. 1977), had been decided three years 

earlier and affirmed by the Federal Circuit then encompassing 

Florida more than one year before Mr. Quince's sentencing 

hearing. Smith v. Estelle, 602 F.2d 694 (5th Cir.) reh'g and 

reh'g en banc denied (1979). Apparently, however, Mr. Pearl was 

unaware of this case law at the time of the sentencing. (PCR. 

505-06). 

All of the psychiatric evidence submitted by the State, 

including the written reports of Drs. Barnard, Rossario and 

Carrera, was also objectionable because the examinations under­

lying this evidence were conducted solely for the purpose of 

determining Mr. Quince's competency and sanity, not to explore 

areas of mitigation. (R.App. Vol. I at 4-8). Gi ven this 

See Section III, supra. 
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perspective, Mr. Pearl's explanation that to oppose this evidence 

would have been inconsistent with the defense being presented 

(PCR. 505-06) was insupportable. 19 

Moreover, Mr. Pearl's handling of the experts appointed by 

the Court, at his request, to assess Mr. Quince's capacity to ap­

preciate his conduct or conform his conduct to the requirements 

of law (R.App. Vol. I at 43-47) was abysmal. Although Dr. 

Stern's written report was unfavorable (R.App. Vol. I at 58; PCR. 

569-70) Mr. Pearl, nonetheless, elected to call him as a witness 

on the basis of an impression Mr. Pearl formed following a com­

ment the doctor purportedly made to him during a brief recess of 

the sentencing hearing, that the doctor would soften his 

opinion. (PCR. 569-75). Upon taking the stand, Dr. Stern testi­

f ied cons istent with his written report. (STR. 158-59; PCR. 

505) • Dr. Stern's answers to subsequent questions posed by Mr. 

Pearl only served to reinforce his adverse testimony. (STR. 159­

63) • 

Mr. Pearl's examination of Dr. McMillan was also damaging. 

Without having discussed with Dr. McMillan the possibility of 

mitigating factors other than impairment, Mr. Pearl, on direct 

19 Indeed, Mr. Pearl objected to Dr. Bernard's testimony on the 
very basis that his psychiatric evaluation had related solely to 
competency and sanity. (STR. 111-113). 
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examination, inquired whether Mr. Quince had been under the in­

•� fluence of an extreme mental or emotional disturbance at the time 

of the offense. (STR. 145-46). The question, asked with no 

foundation, and Dr. McMillan's negative response merely detracted 

from Mr. Pearl's impairment "theme.,,20 

Finally, Mr. Pearl failed to adduce any independent evidence 

of several nonstatutory mitigating factors such as Mr. Quince's 

remorse, his childhood, his relationship with family members, his 

reputation, and his work record. Notwithstanding the availabili­

ty and willingness of numerous family members, residents of the 

community, and former educators to testify regarding these 

matters on behalf of Mr. Quince (PCR. 29-175, 218-26), Mr. Pearl, 

without ever contacting any of these people to assess their 

knowledge and potential as witnesses, concluded that he would not 

call any of them. (PCR. 525-30, 534-38).21 Instead, Mr. Pearl 

chose to rely on the written submissions of the psychiatric 

experts and the PSI report to present Mr. Quince's social history 

and other nonstatutory mitigating factors. (PCR. 468-71, 494­

95) • 

20 Mr. Pearl asked Dr. Stern the same question with similar 
results. (STR. 157-58). 

21 Mr. Pearl also usurped Mr. Quince's prerogative by un­
ilaterally determining that he would not allow his client to 
testify. (PCR. 467). 
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Mr. Pearl's reliance on these reports, however, was grossly 

misplaced. The doctors relied solely on information they ob­

tained from Mr. Quince or each other's reports. (R.App. Vol. I 

at 54-58~ PCR. 110-14, 155-58, 547-48). In addition, three of 

these reports were not designed to encompass mitigating factors 

for a capital sentencing. Meanwhile, the author of the P.S.I. 

report, who had not previously conducted a presentence investiga­

tion in a capital case (PCR. 380-81), and who was less than 

neutral, spoke to one fami ly member. Moreover, many favorable 

aspects of Mr. Quince's life, such as his close-kni t, loving 

family~ his caring attitude~ and his reputation for nonviolence 22 

were not contained in any of these reports. Mr. Pearl's failure 

to present this evidence to the Court was inexplicable. 

F.� Defense Counsel's Representation Did Not Meet Constitutional 
Standards 

The legal assistance Mr. Pearl provided to Mr. Quince fell 

well below the standards set forth in Strickland v. Washington, 

22 Mr. Pearl conceded that he was unaware of Mr. Quince's 
reputation for nonviolence but dismissed it as irrelevant. (PCR. 
494). Contrary to Mr. Pearl's ex post facto rationalization for 
his neglect, such evidence would have underscored the aberra­
tional nature of Mr. Quince's conduct. 
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104� S.Ct. 2052 (1984). Mr. Pearl conducted inadequate investiga­

•� tion and research at both the gui It/innocence stage and the 

sentencing stage of the criminal proceedings, rendering it impos­

sible for him to exercise professional judgment on behalf of Mr. 

Quince and to present "an intelligent and knowledgeable defense" 

for his client. Caraway v. Beto, 421 F.2d 636,637 (5th Cir. 

1970). See also King v. Strickland, 714 F.2d 1481 (11th Cir. 

1983) vacated and remanded, 104 S.Ct. 2651, reinstated, (11th 

Cir. 1984); Goodwin v. Balkcom, 684 F.2d at 805. In view of Mr. 

Pearl's deficient performance at all levels of his representa­

tion, and the resulting prejudice to his client, relief is 

warranted. 

v.� THE DEATH PENALTY IS IMPOSED IN 
FLORIDA IN AN ARBITRARY AND 
DISCRIMINATORY MANNER 

In Count F of his motion, Mr. Quince asserts that his rights 

guaranteed under the Eighth and Fourteenth Amendments to the 

United States Constitution were violated by the arbitrary and 

discrimatory manner in which the Florida death penalty statute is 

administered. In support of his allegation, appellant submitted 

as evidence below a number of studies and reports concerning the 

administration of Florida's capital punishment statutes. (See, 

PCR. 717-24, Exhibits 1-8). 
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Appellant submits that these studies provide a legally suf­

ficient basis to provide post-conviction relief. See Spencer v. 

Zant, 715 F.2d 1562 (11th Cir.), reh'g. en banc granted, 715 F.2d 

• 1583 (1983). The Constitution clearly prohibits the discrimina­

tory enforcement of a facially nondiscriminatory statute. Yick 

Wo v. Hopkins, 118 U.S. 356, 373-374 (1886); Furman v. Georgia, 

408 U.S. 238, 389 n. 12 (1972) (Burger, C.J., dissenting). A so­

phisticated statistical analysis which establishes a pattern of 

discrimination makes out a prima facie case of denial of equal 

treatment. See Jean v. Nelson, 711 F.2d 1455, 1495 (11th Cir.), 

reh'g granted, 714 F.2d 96 (1983)(statistical demonstration of 

discriminatory impact on Haitian refugees supports inference that 

disparate result is product of intentional discrimination); 

Fisher v. Procter & Gamble, 613 F.2d 527 (5th Cir. 1980), cert. 

denied, 449 U.S. 1115 (1981). The burden is then on the State to 

dispel the presumption of discrimination. Castaneda v. Partida, 

430 U.S. 482, 494-495 (1977). Here, the State made no showing 

and, therefore, relief is appropriate. 

VI.� MR QUINCE WAS DENIED A FULL 
AND FAIR HEARING BELOW 

Prior to the evidentiary hearing, Mr. Quince, an indigent, 

through his ~ bono counsel, moved the post-conviction court for 

funds to retain experts and investigators. (PCR. 663-66, 675­
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86). That request was denied (PCR. 695). The inability of Mr. 

Quince to obtain these services not available to him solely be­

cause of his indigency, rendered the evidentiary hearing funda­

• mentally unfair. 

Over the last two decades, the Supreme Court has consistent­

ly recognized that indigent criminal defendants are entitled to 

an increasing variety of services to assist in their defense. 

See, e.g., Griffin v. Illinois, 351 U.S. 12 (1956)(right to trial 

transcript): Gideon v. Wainwright, 372 U.S. 335 (1963)( right to 

counsel in state trial courts): Douglas v. California, 372 U.S. 

353 (1963)(right to counsel on appeal): Roberts v. LaVallee, 389 

U.S. 40 (1967)(right to transcript of preliminary hearing):... 

Argersinger v. Hamlin, 407 U.S. 25 (1972) (right to counsel for 

misdemeanors): Bounds v. Smith, 430 U.S. 817 (1977)(right of 

prisoners to have access to law libraries or professional 

ass istance in habeas corpus proceedings). But see, Ross v. 

Moffitt, 417 U.s. 600 (1973)(states not required to provide 

counsel for discretionary appeals). The Court has also recog­

nized that, to satisfy the requirements of the Sixth Amendment, 

indigent defendants must be provided with effective assistance of 

counsel. Strickland v. Washington 104 S.Ct. 2052: Powell v. 

Alabama, 287 U.S. 45 (1932): McMann v. Richardson, 397 U.S. 759 

(1970). 
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Several federal courts have construed the rationale of these 

cases to embody the provis ion of expert ass istance to indigent
r 

defendants. See, e.g., Knott v. Mabry, 671 F.2d 1208, 1212-13 

(8th Cir. 1982); Williams v. Martin, 618 F.2d 1021, 1025 (4th• 
Cir. 1980); Mason v. Arizona, 504 F.2d 1345, 1351 (9th Cir. 

1974), cert. denied, 420 U.S. 936 (1975). See also cases 

collected in Annotation, Right of Defendant in a Criminal Case to 

Aid of State Appointment of Investigator or Expert, 34 A.L.R.3d 

1256. 

Although cases dealing with the provision of services and 

representation to indigent defendants have focused to a large 

extent on trial and direct appeal, the Supreme Court has recently 

recognized,as a matter of judicial notice, that capital cases are 

expected to be litigated in both state and federal post-convic­

tion. See Barefoot v. Estelle, 103 S.Ct. 3383 (1983). The Court 

also has recognized that such post-conviction litigation in death 

penalty cases is inevitible because of the nature of the penalty: 

(D}eath is a different kind of punishment than 
any other which may be imposed in this country 
••• the action of the sovereign in taking the 
life of one of its citizens also differs 
dramatically from any other legitimate state 
action. 
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Gardner� v. Florida, 430 u.s. at 357. Appellant submits that 

(� asking him as an indigent defendant to effectively litigate post­

conviction matters without the necessary services and funds ren­

ders those proceedings a "mean ingless ritual. II Douglas v. Cali­

fornia, 372 U.S. at 350. 

Compounding these financial constraints, was the lower 

court's failure to grant counsel sufficient time to effectively 

prepare and investigate this case. Prior to the conduct of the 

evidentiary hearing, counsel requested and was granted a continu­

ance of less than a month because his mother was seriously ill. 

(PCR. 700-701). Thereafter, counsel's mother died. An additi­

onal short continuance of three weeks was requested so that coun­

sel could effectively prepare the case. That request was 

... denied. (PCR. 703-706). Further requests to keep open the 

record and take further evidence made during the evidentiary 

hearing were similarly denied. (PCR. 4-7, 364). Appellant 

submits that the lower court erred in denying these requests in 

manifestly compelling circumstances which rendered a short 

continuance necessary. For both of the reasons cited this matter 

should be remanded for further proceedings. 

} 
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CONCLUSION� 

For all the reasons set forth above, Mr. Quince respectfully 

requests this Court to reverse the judgment of the Circuit Court 

and grant post-conviction relief to vacate his conviction and 

sentence. 

Respectfully submitted, 
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