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ciear desire to end the interrogation, the Appellant is

not to be subjected to further interrogation by the
éuthorities until counsel has been made available to him
unless he initiates further communications or conversations
with the police. Edwards, supra, p. 1884-1885). Not only
is it clear that the Appellant did not initiate further
contact or conversation with the officers, but, quite the
contrary, it is clear that the Appellant was still being
intimidated by the presence of Detective Patterson and by
the rumors of organized crime-related dangers to the Appellant
making it impossible for this Court to reasonably find that
the State sustained its burden of showing that the resultant

statements were voluntarily made. DeConigh v. State, So.2d.

., F.L.W. vol. 8, p. 153 (Fla. 1983). Therefore, the trial
Court erred in allowing any of the resultant custodial state-
ments whether taped or oral, to come before the jury. Since
this error affects the constitutional rights of the Appellant
under the Fifth and Sixth Amendment, this Court may not find
this error to be harmless beyond a reasonable doubt if there
is a reasonable possibility that the statements in question
may have contributed to the Appellant's conviction. Palmes
v. 'State,397 So.2d. 648 (Fla. 1981), p. 654. Therefore, a

new trial is required.
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The trial Court erred by allowing inflamatory photo-
graphs of the deceased and an actual videotape of the
recovery of the body, despite the fact that there was a
Stipulation by defense counsel as to the cause of death
and the identity of the victim (Tr. vol. 2, p. 277-278,
vol. 4, p. 701). Certainly the combination of still photo-
graphs and a videotape of the bloated, partially decomposed
face of the victim result in the substantial danger of unfair
prejudice which outweighs the arguable admissibility of such
evidence. See Section 90.403, Florida Statutes. When this
prejudicial effect is compounded by the Stipulation as to the
cause of death and identity of the victim, the error is

augmented, and reversal is required. See Dyken v. State, 89

So.2d 866 (Fla. 1956), Young v. State, 234 So.2d 341 (Fla. 1970).

The trial Court also erred by allowing evidence to come
before the jury regarding unrelated criminal activity by the
Appellant. Evidence was broughf before the jury that the
Appellant had possession of and helped sell a stolen camera
in Tennessee (Vol. 1, p. 165), and that the Appellant parti-
cipated in a robbery to get gas money in Fort Lauderdale (Tr.
vol. 2, p. 330).Neither of these circumstances had any probative
value to prove a material fact at issue, motivé, intent or
preparation, etc. and quite the contrary, these two instances
solely proved bad character and criminal propensity as is

prohibited by Section 90.404 of Florida Statutes. See also
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Williams v. State, 117 So.2d 473 (Fla. 1960).

This trial Court erred in preventing cross-examination
of Marjorie Shannon, one of the State's runaway witnesses,
regarding the reputation for truth and veracity of Rita
Callahan, another runaway witness. It was established
through her direct examination, that Shannon knew Callahan
for a périod of time, and spent a lot of time with her (Tr.
vol. 4, p. 571), therefore, a proper predicate for such
question regarding Callahan's reputation was present. Shannon
was never asked questions regarding general moral character
or specific acts of misconduct, both of which being improper
areas of inquiry, but was asked only about the reputation for
truth and veracity, which is proper cross-examiantion to show
the believability of a critical State witness. See Pandula

v. Fonseca 199 So. 358 (Fla. 1941), Chavers v. State, 380 So.2d.

1180 (Fla. 5th DCA 1980). Therefore, not only was the trial
Court's exclusion of such question error, but such error by
the Court violated basic Sixth Amendment rights of the Appellant
to confront witnesses and to have effectivq assistance of
counsel at critical stages of his trial, that being cross-
examination of crucial State witnesses.

| The trial Court erred in failing to conduct an in camera
hearing regarding the State's failure to suﬁply a tape
recorded statement giVen by runaway Lambert upon her arrest
(Tr. vol. 4, p. 566-567). It has been consistently held,
since Richardson v. State, 246 So.2d 771 (Fla. 1971), that

the trial Court must make the full inquiry into circumstances
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surrounding a violation of the State's discovery obligation
under Rule 3.220 of the Florida Rules of Criminal Procedure.
Although the trial Attorney learned during cross-examination
that Tammy Lambert gave a tape recorded statement in Arkansas
upon her arrest, and that she reviewed that tape (Tr. vol. 3,
p. 561-562), the Attorney's motion to prove such statement
was summarily denied by the trial court (Tr. vol. 4, p. 567)
without any inquiry into the circumstances of the State's
failure to supply such statement. The trial court took no
testimony nor heard argument from the prosecutor regarding
the content of the statement in question or the circumstances
surrounding thgffailure to prove such statement. As Tammy
Lambert was a critical State witness in the case, it cannot
be said that this error was harmless beyond a reasonable doubt.

- Chapman v. California, 386 U.S. 18 (1967).

The trial court erred in allowing testimony from clerks:
at the Foxmoor store in Tennessee regarding the attempted use
of a credit card owned by the victim without there being any
testimony regarding the identity of persons using such credit
card (Tr. vol. 1, p. 85, 94, 96, 101). Without the identifi-
cation link, the evidence was simply irrelevant to the case
against the Appellant, and did nothing more than put prejudicial-
matter before the jury without connecting it to the Appellant.

As a result of these cumulative errors on the part of

the trial court, a new trial is required for Appellant.
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POINT TIT

THE EVIDENCE WAS INSUFFICIENT TO
SUPPORT A CONVICTION, AND, A NEW
TRIAL IS REQUIRED IN THE INTEREST
OF JUSTICE.

In the case at bar, the Defendant's conviction was
based entirely upon statements attributed to the Defendant,
informally to three teenage runaway girls, Rita Callahan,
Tammy Lambert and Marjorie Shannon, as well as statements
given to various police officers. Although the Appellant
conceeds the existence of a sufficient corpus delecti to
properly admit such statements of the Appellant, it is
Appellant's contention that the nature of the statements was
such and that the evidence was insufficient to support a
conviction.

As was discussed earlier, the statements given by the
Appellant to the various police officers were tainted, and
therefore should not have been admitted to the jury due to
the coercive factors inVolving such statements and, due to
the reasonable explanatibn of such factors given by the
Appellant at the time of the Motion to Suppress. (Tr. vol.
2, p. 225, 228). Also, it must be remembered that many of
the statements given by the Appellant were only partially
inculpatory, showing aiding and abetting, at best. (Tr. vol.
3, p. 391, 395, 422, 433). These conflicting stories told
by Appellant, that he was picked up by the co-defendant and

the viectim and was given a job (Tr. vol. 3, p. 392, 394)
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(the first two statements made by Appellant) were followed
by the Appellant's story that he was simply assisting the
co-defendant and he was not trying in any way to kill the
victim, but was just holding the victim when the co;defendant
started assaulting the victim. - (Tr. vol. 3, p.’422-423).
As Detective Foust admitted, the Appellant never did kill
Campanella. (Tr. vol. 3, p. 433). Later, more inculpatory
statements given to Rice and Patterson were explained by
Appellant's testimony as being the product of his fear of
possible organized crime connections.

The statements supposedly made by the Appellant during
the drive to Tennessee, as related by the three teenage run-
aways, were not only inherently unreliable, but, initially,
these statements were directly contradicted by expert testimony
regarding the time of death. Although the three girls stated
that the killing was done in Fort Lauderdlae, Florida, with the
body being placed in the trunk ahd driven to Tennessee, Dr.
James Ongley, an expert pathologist presented by the Appellant
testified that was not within the realm of reasonable medical
possibility that the killing occurred in Fort Lauderdale on
May 28, 1983, with the body being found on June 9, 1983, based
upon the degree of decomposition present. (Tr. v01.16, p. 948).
Also directly contradicting the statements giVen by the run-
aways was the testimony of Helen Harmon and Rose Hall, both:

ladies testifying that they pqsitiﬁely saw the victim in the
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car in Tennessee after May 28, 1983, and that he was quite
alive at the time. (Tr. vol. 6, p. 1007, 1044). These
witnesses backed up and verified the Appellant's version of
the incident showing a killing in self-defense which occurred
in Tennessee as opposed to Fort Lauderdale, Florida. (Tr. vol.
7, p. 1099-1101).

Finally, regarding the statements of the runaways, the
actual content of the statements and nature of the witnesses
is very probative in this regard. Rita Callahan, the first
runaway to testify, ran away from home when she was fifteen
years old, hitchhiking to Fort Lauderdale. (Tr. vol. 2, p.
285). This was the third time that the fifteen year old ran
away, other times her adventures taking her to Texas, Califor-
nia and Arizona with absolutely no money. (Tr. vol. 2, p. 315-
317). Although denying prostitution, (Tr. vol. 2, p. 19-20),
Callahan testified to going around the country and simply living
off of strangers. Most importantly, it must be remembered that
despite numerous opportunities, Callahan never told anyone of
the killing nor of the body that was supposedly in the trunk
of the car in which she was riding (Tr. vol. 2, p. 367). The
second runaway, Lambert, also fifteen years old, also admitted
to relying upon the kindness of strangers to live as she |
hitchhiked around the country (Tr. vol. 3, p. 443), admitting
that she lived, with her friends, from prostitution. (Tr.
vol. 3, p. 506). Lambert also did not tell anyone of the

killings nor try to escape, despite many opportunitites to do
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so. (Tr. vol. 3, p. 103, p. 562). Also, it's important to
note that Lambert testified that there was never a plan by
the Defendant to kill anyone, just to take the money and the
car, and that the victim, Campanella, just died during the
course of the robbery and beating; ‘(Tr. vol. 3, p. 525, 534,
555).The third sixteen year old runaway, Shannon, also denied
prostitution (Tr. vol. 4, p. 614-615), did not leave, and, more
importantly, testified that there was no cord on the neck of
the body when she saw it (Tr. vol. 4, p. 589), testified that
the killing was accidental as the Appellant just lost control
when he started to hit the victim (Tr. Qol. 4, p. 636), and,
that the Appellant was extremely remorseful to the point of
contemplating suicide. (Tr. vol. 4, p. 635, 637).
Notwithstanding the insufficiency of the evidence to
sustain a conviction and the insufficiency to show that the
killing was done or even begun in Florida, the evidence pro-
duced at trial was of such a nature that a new trial is re-
quired in the interest of justice. While this Court is con-
cerned with the existence of substantial competent evidence
to support a verdict and judgement, including the jurisdictional
question of where this killing occurred, such verdict and
judgement must also be in accord with fundamental concepts of
justice. Although this Court has recently eliminated the
weight of the evidence as grounds for Appellate review and

reversal, the vitality of the reversal in the interest of
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justice was reiterated:

That eliminating evidentiary weight
as a ground for Appellate reversal,
we do not mean to imply that an
Appellate court cannot reverse a
judgement or conviction "in the
interest of justice.'" The latter
has long been, and still remains,

a viable and independent ground

for Appellate reversal. Rule 9.140
(f), Florida Rules of Appellate Pro-
cedure (1977) provides the relevant
standard:

In the interest of justice
the Court may grant any
relief to which any party
is entitled.

This rule, or one of its predecessors,
has often been used by Appellate

courts to correct fundamental injustices
unrelated to evidentiary shortcomings
which occurred at the trial. Tibbs v.
State, 397 S0.2d.1120 (Fla. 1981),

p. 1126.

As the testimony of the teenage runaways bears the earmarks

of falsehood and uncertainty, reversal is required. Council

v. State, 149 So. 13 (1933), p. 14. See‘Williams v. State,

130 So. 457 (Fla. 1930), where first-degree murder conviction
was reversed with this Court noting that the character and

integrity of the witnesses go into a formula for determining

1929), where a first degree murder conviction was reversed,

despite the fact that two previous juries found Troop guilty;

"Mihglv;xStéte, 103 So. 618 (Fla. 1925), where a murder con-

viction was reversed despite the existence of two eyewitnesses.
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POINT ITII

THE TRIAL COURT IMPROPERLY SENTENCED

THE APPELLANT TO DEATH, AS NO FACTUAL

FINDINGS JUSTIFYING SUCH SENTENCE

WERE MADE. '

In the instant case, the Appellant was sentenced to

death as is reflected in the formal adjudication and committ-
ment orders entered in the matter (Supplemental Record, p.
thereby giving this Court jurisdiction for review, yet, thé
sentence was facially improper and illegal, as there was no'
reéitation of facfual matters showing the aporopriateness of
the deéth sentence in the transcript of the sentencing (Tr.
vol. 8, p. 1423 -1424), and, more importantly, there was no
written sentencing Order signed by the trial cqurt_nor'entered
into the case record. Section‘921.l41 (3) svecifically states,
"If the Court imposes a sentence of death, it éﬁéll set forth
in‘writing its findings upon which the sentence of death is
based as to the facts that sufficient aggravating circumstances
exist .... and that there are insufficient mitigating circum-
stances to outweigh aggraVating circumstances.'" Further, Section
921.141 (3) specifically states that in each case in which the
Court imposes the death sentence, the determination of the
Court shall be supported by specific written findings of fact,
based upon the circumstances dealing with aggravating, mitigafing
circumstances and upon the records of the trial and sentencing

procedures. It is clear in the instant matter that this was
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not done, as the sentencing hearing reflects only an impraper
argument by the State Attorney (dealing with a lack of
remorse, a factor which has been excluded by this Court in

Pope v. State, 441 So.2d. 1073 (Fla. 1983), and a subsequent

reading of a letter by the Court before imposing the death
sentence (Tr. vol. 8, p. 1423 -1424). The Court's mere state-
ment that the aggravating circumstances outweigh the mitigating
circumstances, made at the sentencing, (Tr. vol. 8, p. 1424)
does not suffice to comply with statutory mandates set forth.
When this.iﬁsufficiency is coupled with the lack of sentencing
Order signed by the trial Court and filed with the Clerk, it
becomes clear that this Court is unable to review the senten-
cing procedure, and, more importantly, Section 921.141 (3)
mandates the imposition of a life sentence:

If the court does not make the findings

requiring the death sentence, the

Court shall impose a sentence of life

in prison in accordance with Section

775.082.
Therefore, since there were no aggravating circumstances set
forth in support of the death sentence in either the senten-
cing hearing or a later Order, and since there was no discussion
of mitigating circumstances in conjunction with such aggré-
vating circumstances, it is clear that the death sentence

imposed was improper, and that the case must be remanded with

an Order that a sentence of life in prison be imposed.

Williams v. State, 117 So.2d. 473 (Fla. 1960).
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As the trial court prohibited the questioning regard-
ing Callahan's reputation for truth and veracity (Tr. vol. 4,
p. 603), the character and integrity of a critical witness
was never brought before the jury. Therefore, as a human
life is involved, it is only just and right that another
jury should pass upon the issues in this matter. Platt v.

State, 61 So. 502 (Fla. 1913).
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CONCLUSION

The cumulative effect of various evidentiary rulings
by the trial Court prevented the Appellant from receiving
a fair trial and, in fact, mandate the reversal for a new
trial. Also, the evidence produced by the State was in-
sufficient to sustain a conviction, and as a distinct matter,
the interest of justice requires a new trial based on the
inherently unreliable nature of the evidence produced.

Finally, the death sentence imposed on Appellant must
be reversed, as there was no written Order of Sentence filed
by the Court which outlined aggravating and mitigating cir-
cumstances, nor was there even an oral pronouncement at the
time of sentencing of what, if any, aggravating circumstances
were relied upon in the factual basis for such circumstances.
Therefore, with there being no possibility of a death sentence
being justified in the instant matter, Section 921.141(3)

requires this Court to reverse the sentence of death.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was
mailed this Z$;2 day of October, 1984, to the Attorney
General's Office, 111 Georgia Avenue, West Palm Beach,

Florida, 33401.
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