
Court with the question of the judge not having read the in­

struction. The record is clear, however, that there was no 

evidence shown that would indicate that he acted under extreme 

duress or under the substantial domination of another person. 

The jury heard the instruction and all of the relevant evidence 

yet, like the judge, were unpersuaded. This is a question of 

weight. See Lucas, supra, Smith, supra and Hargrave, supra. 

As to the remaining statutory factors that were not 

read to the jury, we must first re-examine the relevant portions 

of the record which are located at 1595-1599 and 1657. The pages 

starting at 1595 show the charge conference and we may examine 

there what objections were properly made by defense counsel. 

R. 1657 shows a skeletal renewal of all motions by defense 

counsel but, of course, the impact of that renewal has no effect 

if the original objections were not made or were inadequate. 

At� R. 1595, the Court states: 

"The crime with which the defendant is to 
be sentenced was committed while he was 
under the influence of extreme mental or 
emotional disturbance? We will not give 
that one." 

This Court should note that at that point, where one would 

normally expect an objection and argument from the defense counsel 

(58)� 



if he felt that the judge was committing error by not giving it, 

there was none. The Court then goes on to state: 

"The victim was a participant or consentor. 
We will not give that." 

At this point again, one would expect an objection if 

defense counsel felt that the Court's refusal to give this 

instruction was improper. There is no objection. The Court 

goes on to state: 

"The defendant was an accomplice in the offense 
for which he is to be sentenced but the 
offense was committed by another person 
and the defendant's participation was 
relatively minor." 

One would expect to find an objection at this point 

and indeed does. The trial counsel for the defendant voiced his 

objection stating that the confession showed that Mr. Scott 

committed the crime and that while the defendant was in the 

area, he was only standing there but did nothing to stop it. 

This argument upon which the defense counsel based his objection 

was without merit since that is not what the confession or any 

of the other evidence showed. The Appellant was an active 

participant in each and every phase, was the first one to attempt 

to drive over the victim and, in fact, it was his idea to kill 

the victim. (R. 1578). The Appellee will not argue with the 
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concept that a judge should not impose his thoughts on the jury 

or refuse to give mitigating circumstances upon which there is 

evidence, however, not only is there no evidence that the 

Appellant was a minor participant but the evidence clearly shows 

that he was a major participant. Not only was the judge not 

required to read this instruction but had he done so, it would 

have served no purpose other than to confuse the jury. 

The Court goes on at R. 1596: 

"The defendant acted under extreme duress 
or under the substantial domination of 
another." 

At this point, trial counsel requested that instruction 

and the judge although apparently not convinced of the validity 

of that mitigating factor, agrees that "I think that you 

sufficiently opened the door to warrant getting that." (This 

proves the trial judge understood the correct standard) . 

The Court goes on to state: 

"The capacity of the defendant to appre­
ciate the criminality of his conduct or 
conform his conduct to the requirements 
of law is substantially impaired. 
I will not give that." 

At this point, the defense counsel asked that the 

instruction be given "based on the testimony we heard today." 

The judge then refused to give it and if we examine 

the basis of the defendant's argument supporting his objection and 
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review the testimony that was heard, it is clear that there was 

no evidence to support this mitigating factor. Additionally, 

if one reviews the record prior to the penalty phase at 

R. 1234 and 1573, we find reference to the fact that the 

defendant had used cocaine and alcohol that day, but there was 

no indication of a time frame or the quantity. At. R. 1234, 

it appears that he knew what he was doing and at R. 1573, when 

Detective Halliday is testifying, he states as follows: 

Q.� Did you get into any discussions about 
the alcohol consumed and narcotics 
consumed? 

A.� Yes, we did. 

Q.� Okay. 

A.� Mr. Robinson told us that Abron Scott 
was the one who had consumed the most 
alcohol and drugs. That he, himself, 
had not consumed that much, that he 
was totally aware of what was going 
on and knew what he was doing at the 
time. 

Q.� Did he have an opinion as to Abron Scott's 
sobriety? 

A.� He said Abron Scott had consumed some 
alcohol and they snorted some cocaine, 
but he said Abron Scott was driving 
the vehicle and he didn't appear to 
be out of control or not aware of what 
he was doing. 

It would seem from all of the above that there was no 

evidence presented to show that the capacity of the defendant 

(61)� 



to appreciate the criminality of his conduct or to conform his 

conduct to the requirements of law was substantially impaired. 

Again, we are faced with a situation where the trial court 

was not only correct in not reading that instruction but to 

do so would have been incorrect because it would have served no 

other purpose than to confuse the jury. 

The Appellee herein will rely on Fla. R. Crim. P. 3.390(d)D 

which states: 

No party may assign as error grounds of 
appeal giving or failure to give an 
instruction unless he objects thereto 
before the jury retires to consider its 
verdict, stating distinctly the matter 
to which he objects and the grounds for 
his objection. 

An examination of the charge instruction, line by line, 

shows either no objections or inadequate objections, or objections 

without valid grounds. The Court will not reverse when there 

has been improper preservation. See Jent v. State, 408 So.2d 

1024 (Fla. 1982)i Vaught v. State, 410 So.2d 147 (Fla. 1982) and 

McCaskill v. State, 344 So.2d 1276 (Fla. 1977). 

The Florida Standard Jury Instructions advise the judge 

to present mitigating and aggravating factors to the jury if 

evidence has been presented. The Appellee believes that that 

note to the judge is correct and in no way contravenes the holdings 
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in Eddings v. Oklahoma, supra, Lockett v. Ohio, supra, 

Songer v. State, supra or Cooper v. State, 336 So.2d 1133 (Fla. 

1976). Those cases say that the judge may not restrict any 

relevant evidence. The trial judge sub judice did not restrict 

any relevant evidence nor did he preclude defense counsel from 

arguing to the jury anything that they felt relevant to 

mitigation. A review of the instructions given to the jury 

further shows that they were formally instructed to consider 

all evidence and everything in mitigation to which evidence 

had been presented. R. 1653, 1654, 1655. 

In summary, the judge's refusal to read mitigating 

factor (1) above regarding extreme mental or emotional disturbance 

was not objected to or argued, hence, it is not preserved for 

appeal. The judge's refusal to read mitigating factor (2) above 

regarding the Appellant's playing only a minor role was not 

supported by any evidence, since he was a major participant. 

The judge's refusal to read mitigating factor (3) above regarding 

the ability to conform his conduct to the requirements of law 

is not supported by any evidence as the record shows to the 

contrary that he was fully aware of what he was doing. 

In short, for all of the reasons cited above, the trial 

judge acted correctly and if this Honorable Court were to hold 
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otherwise, then trial judges in capital cases would be required, 

in an abundance of caution, to read all mitigating factors lest 

the defense attorney argue that in his eyes, there was evidence 

to support claims of error. 
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ISSUE VI 

THE TRIAL COURT ERRED IN ALLOWING THE 
STATE TO INTRODUCE, AS REBUTTAL EVIDENCE, 
THE TESTIMONY OF THE PSYCHOLOGIST WHO 
HAD TESTED AND EXAMINED ROBINSON'S 
CO-DEFENDANT, ABRON SCOTT. 

(As Stated by the Appellant) . 

The Appellee herein will take exception to some of 

the factual statements upon which the Appellant relies for 

support of his argument under this issue since many of those 

facts are more in the nature of interpretations. The 

Appellant, at page 45 of his brief, states that the introduction 

of Appenfeldt's testimony was not harmless since it invited the 

jury and the sentencing judge to draw comparisons between 

Robinson and Scott which were improper. An examination of page 44 

of the Appellant's brief, however, shows that the Appellant 

admits that the defense had asserted to the jury that Robinson 

could have been dominated by his co-defendant Scott. The 

question for the trial judge, then was, had the door been opened 

for the State to rebut the defense's assertion? They invited 

comparisons. The Appellant cites only Carter v. State, 332 So.2d 

120 (Fla. 2d DCA 1976) but that case fails totally to be on point 

with the matter sub judice. In the Carter case, the trial court 

held that a rebuttal witness had been properly excluded because 
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her testimony would have only gone to the question of propensity 

and bad character. That case goes on to state that one cannot 

introduce evidence attacking character unless character has 

been put into issue. Those points, however, have no bearing on 

the case sub judice. Also, that case held that the testimony in 

rebuttal concerning the fact that the defendant had cheated on 

his wife was not proper when the question was not in dispute 

since the defendant had already admitted that in testimony. 

None of these determinations by the Court in the Carter case, 

however, even vaguely shed light on the question sub judice 

since the facts are totally different and the Appellant in his 

brief at page 44 admits that the only objection made to 

Appenfeldt's testimony on rebuttal was as to relevancy. 

R. 1552, 1553-1555. That objection was skeletal and appeared 

to have been a general objection to Dr. Appenfeldt's being able 

to testify at all. After that point, when the doctor's test­

imony began, it would have been the duty of defense counsel to 

make timely objections with specific argument and that argument 

would have to be the same as the one presented to this Court 

for appellate review. See Clark v. State, 336 So.2d 331 (Fla. 1978), 

Lucas v. State, 376 So.2d 1149 (Fla. 1979) i Steinhorst v. State, 

412 So.2d 332 (Fla. 1982). 
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The Appellant argues that IQ is ierelevant, but an exam­

ination of the record of that testimony shows that it was not 

objected to contemporaneously and ironically, that it was pursued 

in detail on cross-examination by the trial counsel for the 

defendant himself. R. 1418 et seq. 

The proper test to be applied is whether or not the 

trial court abused its discretion in allowing the rebuttal 

testimony concerning the personality and IQ of Mr. Scott. 

The Bedrock case often referred to is Williamson v. State, 111 

So. 124, 127 (Fla. 1926). That case at page 127 sets out the 

doctrine that gives Court discretion in the admission of rebuttal 

testimony and states that in the exercise of this discretion 

by the Court, it will only be reversible error if there is 

"manifest abuse" of the discretion. In the case of Kirkland v. 

State, 97 So. 502, 509 (Fla. 1923), the Court at page 509 states 

that it is permissible to allow rebuttal testimony or evidence 

to "discredit his [the defendant's] evidence". (Parenthesis 

added for clarification). In the case of Duncan v. State, 291 

So.2d 241 (Fla. 2d DCA 1974), the defendant introduced evidence 

to show it was unlikely that he would commit the crime because 

he was impotent. The Court found that rebuttal evidence to show 

that he was not impotent was permissible. In the case sub judice, 

the defendant at the penalty phase was attempting to convince 
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the jury that it was unlikely that he would be the leader and 

would be likely to follow Scott. The Appellee will argue that 

it was therefore clearly permissible and within the scope of the 

Court's discretion to allow testimony to show that it was not 

a valid assertion to show that the defendant was likely to be 

the follower in this case since Scott was also a follower. 

This rationale squares with Williamson, supra and Kirkland, supra. 

The Appellant makes assertions that IQ plays no part 

In whether a person could be domineering but an overview of the 

testimony does not appear to state that. Additionally, those 

facts only went to support the conclusion reached by 

Dr. Appenfeldt that Scott was drug dependent and a non-assertive 

personality. If the defense at trial could interject the fact 

that the defendant was a dependent person, easily led, and 

imply that Scott was the leader, then clearly, this opened the 

door for the State to bring in testimony, supported by facts, 

that Scott was also a dependent personality. While it is true 

that this might not be conclusive as to who led whom, to claim 

that it is not relevant is thin argument indeed. 

The Appellant makes the statement at page 44 of his 

brief that dominance is not a function of IQ. He cites record 

pages R. 1439 and 1561. A review of those pages, however, shows 
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that this is a misstatement or misinterpretation of the testimony 

at that point. The testimony at those pages and the pages sur­

rounding that portion of the record indicate that IQ is not 

necessarily a function of leadership. That does not ln any way 

prohibit its consideration as one factor. Also, it would appear 

from this testimony that the witness was saying something 

totally different about individuals with high IQ's and individuals 

with low IQ's; that is to say, two individuals with high IQ's 

may not follow one another based on IQ. But the testimony at 

1439 would make it appear that a "dull" individual may follow 

someone brighter since the brighter individual (albeit not 

extremely bright) could formulate plans but the retarded indi­

vidual could not. 

If IQ plays no part in personality testing and evaluating, 

why then did Dr. Merin who was called as an expert witness by the 

defendant himself, go over the IQ tests that were given to the 

defendant ln such detail? An examination shows many pages 

dealing with this not only by the defendant's expert witness, 

Dr. Merin, but also elaborated in detail by the defense attorney 

at trial. (R. 1418 et seq). 

Even if, arguendo, this Honorable Court were to find 

that Dr. Appenfeldt's rebuttal testimony was improper, the 
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Appellee will argue that there has been no showing of prejudice 

by the Appellant since at page 45 of his brief, he does not 

even suggest how prejudice might arise other than stating 

that comparisons could be drawn. This, however, was the very 

purpose for which the defendant at trial began the introduction 

of evidence concerning his own non-assertive personality. 

In the alternate, even if this Honorable Court were to 

determine that the testimony was irrelevant, an abuse of 

discretion by the trial judge in its admission, and prejudicial 

to the defendant, the Appellee will argue that this can be 

considered nothing more than harmless error since even if this 

testimony were not admitted, the defense had failed in any way 

to show that Robinson was, in fact, the individual being 

led. The facts indicate that he was an active participant. 

See Sullivan v. State, 303 So.2d 632 (Fla. 1974) regarding 

the harmless error doctrine. While Sullivan deals with the 

question of harmless error as concerns guilt, the Appellee 

believes that it would also be appropriate authority concerning 

harmless error during the penalty phase. 

In short, the argument presented by the Appellant in 

this issue is based on a misstatement or misinterpretation of 

what the testimony said and further, there was either inadequate 

objection or no objection at the appropriate portion of the 

record. 
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The Appellant cites only one case in support of his 

argument, that being Carter v. State, supra. A reading of 

Carter, however, shows that it has no relationship whatsoever 

either as to law or factual similarity with the matter sub 

judice and there has been no abuse of discretion that would 

require reversal in accord with Williamson, supra and Kirkland, 

supra. 
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CONCLUSION 

Based on the foregoing arguments, case authority 

and citations to the record, it is clear that the Appellant's 

many-faceted arguments are without basis either because they 

are factually dissimilar to the case authority on which the 

Appellant relies or were not adequately preserved for review 

by this Honorable Court or cannot avoid the case authority 

and legal argument precisely on point which has been presented 

by the Appellee. 

The Appellant's arguments are without merit and 

the Appellee asks this Honorable Court to affirm the judgment 

of the trial court both as to the guilt and penalty phases 

of this case. 

Respectfully submitted, 

WILLIAM E. TAYLO 
Assistant Attorney General 
Park Trammell Building 
1313 Tampa Street, Suite 804 
Tampa, Florida 33602 
(813) 272-2670 
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