
• 
Robinson's ability to conform his conduct the law was limited, 

particularly if he were under the influence of a more dominate 

person. (R1442) Finally, facts compounding Robinson's mental and 

emotional capacities at the time of the crime were his drug and 

alcohol use and the dominate influence of Abron Scott. (See, 

Issue IV, E and F, ihfra.) 

• 

Borderline retardation and drugs or alcohol use at the 

time of a homicide supports a finding of the mitigating circum­

stances here at issue. In spite of the evidence that Robinson 

suffered these conditions at the time of the crime, the trial judge 

refused to even consider these mitigating circumstances. (R623­

625) (A7-9) Nowhere in the sentencing order is Robinson's impaired 

mental capacity ,or emotional problems even mentioned. (R623-625) 

(A7-9) Moreover, the court specifically refused to consider 

whether or not the mitigating circumstances in §92l.l4l(6)(b) and 

(f) existed. (R623) (A7) The court's refusal to consider the cir­

cumstances is corroborated by its refusal to instruct the jury on 

these factors. (See, Issue V, infra.) 

It is apparent that the trial court must have employed 

an erroneous standard or procedure in concluding that the evidence 

of Robinson's condition should not be considered. See, Ferguson 

v. State, 417 So.2d 631 (F1a.1982); Ferguson v. State, 417 So.2d 

639 (Fla.1982); Mines v. State, 390 So.2d 332 (F1a.1981). Conse­

quently, Robinson's death sentence must be reversed for that 

reason. Ibid.; see, also Fitzpatrick v. State, 437 So.2d 1072,1078 

(Fla.1983). Additionally, the Eighth and Fourteenth Amendments 

• require that all evidence in mitigation be considered and weighed . 
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Eddings v. Oklahoma, 455 u.s. 104 (1982); Lo~k~tt v. Ohio, 438 

~	 u.s. 586 (1978); Songer v. State, 365 So.2d 969 (Fla.1978). And, 

in fact, the United States Supreme Court has specifically held 

that evidence of a defendant's mental impairment must be considered 

in the sentencing process. Eddings, 455 u.s. at 116. 

The trial court erred in refusing to consider and weigh 

Robinson's impaired capacity and emotional disturbance as mitigating 

circumstances. Robinson's death sentence has been unconstitutionally 

imposed, and this Court must reverse it. 

E. 

The Trial Court Erred In Failing To Find That 
Robinson's Age Was A Mitigating Circumstance. 

Amos Robinson was 20 years old at the time of the crime 

(R624)(A8) and was suffering from impaired mental capacity and 

~	 emotional problems. (See, Issue IV, D, supra.) As a justification 

for rejecting age as a mitigating factor under Section 921.141(6) 

(g), Florida Statutes, the trial court stated: 

B. This Court does further find that the 
mitigating circumstance of Florida Statute 
92l.l4l(6)(g) was not established by the evi­
dence in that the Defendant was twenty years 
of age at the time that this crime was committed. 
Based upon the Defendant's prior criminal 
history and his knowledge of the criminal 
justice system and the results of the actions 
that he takes in breaking the laws of the State 
of Florida, the Defendant cannot be considered 
to be within that age specification that would 
allow for a mitigating factor as set out in the 
Florida Statutes. 

(R624) (A8) The trial court erred, and Robinson urges this Court 

to reverse his death sentence. 

The trial� court simply failed to apply the correct legal 

~
 standard in determining if Robinson's age should be mitigating. 
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There is no per se age qualifying or disqualifying for the circum­

•� 

•� 

stance. Peek v. State, 395 So.2d 492 (F1a.1981). Old age as well 

as youth can qualify. Agah V. State, 445 So.2d 326 (F1a.1983) 

And, the defendant's mental capacity or mental age must be con­

sidered and can render an age not normally deemed mitigating to 

be a valid mitigating circumstance. See, Heeks v. State, 339 

So.2d 186 (F1a.1976); Meeks V. State, 336 So.2d 1142 (F1a.1976). 

The sentencing judge in this case failed to consider Robinson's 

impaired intellectual functioning and his mental age of 12 in 

evaluating the age mitigating factor. (R624) (A8) (See, Issue IV,D, 

supra.) Had the court applied the correct standard, Robinson's 

age, coupled with his intelligence and emotional level, would have 

qualified for this mitigating circumstance. Ibid . 

F. 

The Trial Court Erred In Failing To Consider 
And Weigh As Mitigating Circumstances The Fact 
That Robinson Acted Under The Substantial 
Domination Of Abron Scott And The Fact That 
Robinson Was Only An Accomplice In The Homicide 
And His Participation Was Relatively Minor. 

Section 921.141(6)(d) and (e), Florida Statutes provide 

for mitigating circumstances in the following situations: 

(d) The defendant was an accomplice in the 
capital felony committed by another person and 
his participation was relatively minor. 

(e) The defendant acted under extreme duress 
or under the substantial domination of another 
person. 

Both of these circumstances apply to Robinson's participation in 

the homicide in this case. 

Abron Scott was the primary and most dominate actor in 

this crime. While both Scott and Robinson planned the robbery,•� 
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it was Scott who first struck the victim. (R1202,12l9-l222) Scott 

• 

~ knocked the victim into his car, then to the ground. (R1202,12l9­

1222) He punched him and choked him before placing him in the 

back seat of the car. (R1202,12l9-l222) Robinson did hit the 

victim 2 or 3 times but did not strike him again throughout the 

episode. (R1202-l203,12l9-l222) It was Scott who drove the car to 

Gim Gong Road. (R1202,122l-l222) And, it was Scott who pulled the 

victim from the car, struggled with him, beat him, choked him and 

then ran over him with the automobile. (R1202-l203,1222-l224) It 

was also Scott who said, IIWe ain't leaving this mother fucker 

alive." (R1206) Even after the homicide, Scott continued to be 

the more dominate of the two. Scott had them walk to the nearby 

bar for help in freeing the car. (R1207-l208) He also stood in a 

manner so as to conceal the body from the men who helped them . 

(R1208) 

In rejecting the circumstance that Robinson was under 

the substantial domination of Scott, the trial judge relied upon 

two factors: (1) that Robinson initially had the idea to run 

over the victim and was the first to try but was unsuccessful. 

(R624) (A8); and (2) that Abron Scott is of lesser intelligence 

than Robinson. (R624) (A8) However, reliance on these factors was 

misplaced. Robinson admitted he first tried to run over the 

victim while Scott held him. Evidence that it was Robinson's 

idea was conflicting. (R1203-l204,12l9-l220,1223-l224) His 

recorded statement indicated "Abron ... tried to get me to run over 

the man. II (R12l9-l220) Detective Halliday testified that Robinson 

• made an unrecorded statement to the effect that it was his idea . 
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(R1578) Although Abron Scott has a lower IQ than Robinson CR1557), 

~ the question of who would be the more dominate cannot be answered 

by comparing intelligence. (R1439) Dr. Merin testified that a 

person of lower intelligence could dominate someone of higher 

intelligence if his personality type was the more aggressive. 

(R1439) Although psychologists examined both Robinson and Scott, 

neither psychologist examined both. (R1405-l406,1555-l556,1560) 

As a result no comparison of the two men's personalities was made 

in order to determine who was the more aggressive. 

G. 

The Trial Court Erred In Refusing To Consider 
And Weigh� Numerous Nonstatutory Mitigating 
Circumstances. 

Mitigating circumstances are not limited to those 

~	 enumerated in Section 921.141, Florida Statutes. Son~er v. State, 

365 So.2d 969 (Fla.1978). The Eighth and Fourteenth Amendments 

mandate that all evidence in mitigation be considered and weighed 

agains t the evidence in aggravat ion. Eddings v.· Oklahoma, 455 

U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 586 (1978). The sen­

tencing judge failed to comply with this constitutional require­

ment (R624-625)(A8-9), and Robinson's death sentence must be 

reversed. 

Evidence of several valid nonstatutory mitigating cir­

cumstances exists in this case. First, Robinson's low intelligence 

level should have been considered even if the trial court did not 

deem that factor sufficient to justify a statutory circumstance. 

(See, Issue IV, D, supra.) See, Neary v. State, 384 So.2d 881, 

~	 886-887 (Fla.1980). Second, Robinson carne from a broken home 
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and a deprived family background. (R1437) Scott v . State , 411 

•� So.2d 866,869 (Fla.1982). Third, Robinson was an excellent and 

trusted employee. (R15l3-l535) HcCampbell v. State, 421 So.2d 

1072,1075 (Fla.1982). Fourth, Robinson is capable of being re­

habilitated. (R1440-l44l) McCampbell, 421 So.2d at 10T5; Sitninons 

v. State, 419 So.2d 316,320 (Fla.1982). Fifth, Robinson demon­

strated remorse. (R1393) Pope v. State, 441 So.2d 1073 (Fla.1984). 

Sixth, Robinson confessed and cooperated with the authorities. 

(Rl196-l242) See, Washington v. State, 362 So.2d 658 (Fla.1978). 

The trial court ignored or cursorily dismissed each of 

the above mentioned mitigating circumstances. (R624-625)(A8-9) 

Robinson's death sentence has been unconstitutionally imposed, 

and he urges this Court to reverse his sentence . 

• 

•� 
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• 
ISSUE V. 

THE TRIAL COURT ERRED IN REFUSING 
TO INSTRUCT THE JURY ON SEVERAL 
STATUTORY MITIGATING CIRCUMSTANCES. 

• 

The trial court refused to instruct the jury on several 

of the mitigating circumstances enumerated in Section 921.141(6), 

Florida Statutes. (R1595-l599) Among them were: (1) that the 

capital felony was committed while the defendant was under the 

influence of extreme mental or emotional disturbance, §92l.141 

(6)(b); (2) that the defendant was an accomplice in the capital 

felony committed by another person and his participation was rela­

tive1y minor, §92l.141(6)(d); and (3) that the capacity of the 

defendant to appreciate the criminality of his conduct or to con­

form his conduct to the requirements of law was substantially im­

paired, §921.141(6)(f). (R1595-1599,1653) These instructions were 

denied because the judge was of the opinion that the evidence did 

not support them. (R1595-l599) Failure to give these instructions 

usurped the jury's function to consider and weigh mitigating 

circumstances, and as a result, Robinson's death sentence was un­

constitutionally imposed. Amends. V, VI, VIII, XIV, U.S. Const.; 

Eddings v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 

856 (1978); Songer v. State, 365 So.2d 696 (F1a.1978); Cooper v. 

State, 336 So.2d 1133 (F1a.1976). 

Due Process requires that the jury be instructed on all 

mitigating circumstances. Limiting instructions to those miti­

gating factors which the trial judge deems appropriate distorts 

the death penalty sentencing scheme: 

• If the advisory function were to be limited 
initially because the jury could only con­
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• 
sider those mitigating and aggravating cir­
cumstances which the trial judge decided to 
be appropriate in a particular case, the 
statutory scheme would be distorted. The 
jury's advice would be preconditioned by 
the judge's view of what they were allowed 
to know. 

Cooper, 336 So.2d at 1140. The sentencing scheme was distorted in 

this case, and Robinson's death sentence should be reversed. 

Apparently, the trial judge was attempting to follow the 

Florida Standard Jury Instructions when he refused to instruct on 

the mitigating circumstances. Notes to the trial judges in the 

standard instructions directs that instructions should be given 

only upon the aggravating and mitigating circumstances for which 

there is evidence. Before the aggravating circumstances instruc­

•� 
tions the following note appears:� 

Give only those aggravating circumstances for� 
which evidence has been presented.� 

Fla.Std.Jury Instr. (Crim.) Penalty Proceedings--Capital Cases at 

page 78. A similar note appears before the instructions on miti­

gating circumstances: 

Give only those mitigating circumstances for 
which evidence has been presented. 

Fla.Std.Jury Inst. at 80. However, the trial court failed to 

properly follow these directions. Evidence existed on each of 

the mitigating circumstances for which instructions were denied. 

(See, Issue IV, D and F, supra.) The court improperly usurped 

the jury's function by denying these instructions. It was not 

within the trial judge's authority to instruct only upon those 

mitigating circumstances which he believed established. Just as 

• a defendant has the right to a theory of defense instruction which 
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is supported by any evidence,~, Bryant v.· State, 412 So.2d 347 

•� (Fla.1982), he is also entitled to an instruction on mitigation 

circumstances supported by any evidence. A trial judge cannot 

substitute his opinion for that of the jury and deprive the defen­

dant of the jury's consideration of the issue by denying jury 

instructions . 

•� 

•� 
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•� 
ISSUE VI .� 

THE TRIAL COURT ERRED IN ALLOWING 
THE STATE TO INTRODUCE, AS REBUTTAL 
EVIDENCE, THE TESTIMONY OF THE PSY­

• 

CHOLOGIST WHO HAD TESTED AND EXAMINED 
ROBINSON'S CO-DEFENDANT, ABRON SCOTT. 

During the penalty phase of the trial, the State pre­

sented the testimony of Dr. Linda Appenfeldt on rebuttal to the 

defense evidence in mitigation. (R1553-l567) Appenfeldt was the 

psychologist who had examined Robinson's co-defendant, Abron Scott. 

(R1553-l556) She had not examined Robinson. (R1564) Her testimony 

covered her psychological testing and evaluations of Scott and 

her conclusions regarding his intelligence and personality. (R1557­

1559) The conclusions she reached were that Scott had an IQ of 

50 and drug dependent, nonassertive personality. (R1557-l559) 

The defense objected to Appenfeldt's testimony on rele­

vancy grounds. (R1553-l555) There had been no defense evidence 

regarding Abron Scott. Testimony about Scott's IQ and personality 

was immaterial to the testimony presented about Robinson's IQ and 

personality traits. Furthermore, the fact that the defense 

asserted that Robinson could have been dominated by his co-defen­

dant (See, Issue IV, F, supra) did not render Appenfeldt's testi­

mony relevant. Dominance is not a function of IQ. (R1439,156l) 

Consequently, the fact that Scott's IQ is less than Robinson's 

is irrelevant. Moreover, both Scott and Robinson were characterized 

as passive personalities. (R1439-l442,1559) Appenfeldt was unable 

to testify which of the two was the more aggressive personality. 

(R1560-l56l) Appenfeldt's testimony was simply too remote from 

the issues to be proper rebuttal evidence. See,· Carter v. State, 

332 So.2d 120,124 (Fla.2d DCA 1976). 
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Introduction of Appenfeldt's testimony was not harmless. 

•� It invited the jury and the sentencing judge to draw comparisons 

between Robinson and Scott which were improper. A suggestion that 

Robinson could not be dominated by Scott because Scott was of 

lesser intelligence is unfounded and contrary to the psychologist's 

expert testimony. (R1439,156l) Indeed, the sentencing judge fell 

prey to this very suggestion. (R624) (AS) (See , Issue IV, F, . supra . ) 

Robinson's sentencing trial was tainted by this evidence, and his 

death sentence was unconstitutionally imposed. Amends V, VI, VIII, 

XIV, U.S. Const. He urges this Court to reverse his sentence for 

a new penalty phase trial before a new jury . 

• 

•� 
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I • 
CONCLUSION 

Upon the reasons and authorities presented in Issues 

and II, Amos Robinson asks this Court to reverse his case for a 

new trial. For the reasons and authorities expressed in Issues 

III through VI, Robinson asks that his death sentence be reversed. 

Respectfully submitted, 

JAHES MARION MOORMAN 
PUBLIC DEFENDER 
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