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an inventory conducted at Trend on December 21, 1979. (T 1156-
1157; PX 42). The document was admitted into evidence over the
objections of Honeywell, which asserted that the document was
hearsay which did not come within the business records exception
to the hearsay rule, that it was not Trend's regular business
practice to generate such a document, that it was an inadmissible
copy, and that it lacked trustworthiness. (T 510-513, 1087,
1160).

Jay Weinberg identified PX 42 as a jewelry inventory
prepared at his request on December 21, 1979, by Mr. Seigel, then
head of Trend's jewelry department, to determine the need for
reordering stock. (T 1157-1159, 1161). Mr. Seigel was deceased
at the time of trial. (T 1250). Jay Weinberg was present during
only about a third of the inventory which resulted in the prepa-
ration of the document. (T 1158). According to Weinberg, Seigel
wrote the entire document. (T 1249-1250).

Because the document was offered to prove the truth of
its entries and was prepared by an out-of-court declarant, it
came squarely within the hearsay definition of §90.801, Florida
Statutes. The question is whether the exhibit was admissible
under the hearsay exception of §90.803(6), pertaining to records
of a regqularly conducted business activity. Under that subsec-
tion, a document that meets the following tests can be admitted
notwithstanding the hearsay rule:

(a) A memorandum, report, record, or data

compilation, in any form, of acts, events,

conditions, opinion, or diagnosis, made at or

near the time by, or from information trans-

mitted by, a person with knowledge, if kept
in the course of a regularly conducted busi-
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ness activity and if it was the regqular prac-

tice of that business activity to make such

memorandum, report, record, or data compila-

tion, all as shown by the testimony of the

custodian or other qualified witness, unless

the sources of information or other circum-

stances show lack of trustworthiness.

The copy of the December 21, 1979, inventory did not
satisfy the requirements for admissibility under the above cri-
teria for at least three reasons. First, it was not the "regular
practice" of Trend to prepare this type of document. Second,
there was no evidence that the entries on the document, espe-
cially those that had been changed, were made at or near the time
the inventory was taken, or that they were made by a person with
knowledge. Third, the evidence discloses "other circumstances"
showing a lack of trustworthiness, particularly in view of the
unexplained absence of the original document.

In considering each of the deficiencies of the exhibit,
it is important to keep in mind the underlying basis for the
business records exception to the hearsay rule. The primary

justification for the exception is the increased probability of

trustworthiness of regularly kept business records. National Car

Rental System, Inc. v. Holland, 269 So.2d 407, 413 (Fla. 4th DCA

1972); McEachern v. State, 388 So.2d 244, 246 (Fla. 5th DCA

1980). The key to admissibility is the comparatively high degree
of accuracy and trustworthiness which is insured by systematic
checking, by continuity and regularity in maintaining the
records, and by the business' reliance on such records prepared

by an employee as part of a continuing job., Hill v. Joseph T.

Ryerson & Son, Inc., 268 S.E.2d 296, 310 (W. Va. 1980); Rice v.
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United States, 411 F.2d 485 (8th Cir. 1969); 5 West's Florida

Practice, Evidence, §90.803, p. 468.

The evidence affirmatively shows that it was not the
regular practice of Trend's business activity to make such a
record as the December 21 inventory. The inventory was an iso-
lated occurrence; Trend had never before taken an inventory in
December. (T 1244). The normal practice was for Trend to con-
duct its inventory at the end of its fiscal year in March. (T
671-672, 2022-2023). Moreover, this type of inventory was not
the normal way of determining a need for reordering merchan-
dise. Jay Weinberg testified that the only inventory procedure
he used for reordering jewelry was his own day-to-day "eye-
balling" of the stock, and notes which he jotted down and used
when he spoke to Mr. Baronson by telephone. (T 1198-1200; see
also the argument by Trend's counsel at T 513, lines 17-24).

It is crucial to the business records exception that
"entries be prepared as a regular part of the business ...", such

as a "... a part of a series of entries or reports, not a casual

or isolated one." Hiram Ricker & Sons v. Students International

Meditation Society, 501 F.2d 550, 554 (lst Cir. 1974). Without

this safegquard, "there is no basis for the presumption of reli-
ability which is at the heart of the exception." 1Id.
For memoranda to be admissible under Federal Rule of

Evidence 803(6)33/ the proponent must show that the "entries were

23/ The Florida version of the business records exception
is wvirtually identical to Federal Rule 803(6). The only
difference is that the Florida statute excludes opinions from the
exception. Section 90.803(6)(b), Florida Statutes (1983).
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made pursuant to a systematic and routine procedure for the con-

duct of business, one characterized by careful checking and

habits of precision and regularity...". Zenith Radio Corp. v.

Matsushita Electric Industrial Co., Ltd., 505 F. Supp. 1190, 1233

(E.D. Pa. 1980) (Emphasis added). Thus, it has been held that an
employee's memorandum which was '"specially requested" by a
superior was not made in the "regular practice" of a business
activity, and therefore was not admissible under the business

records exception. Johnson & Johnson v. W. L. Gore & Associates,

Inc., 436 F. Supp. 704, 714, footnote 17 (D.C. Del. 1977). Since
the evidence in this case demonstrates without dispute that the
December 21 inventory was "specially requested" as a one-time-
only project, it did not meet the "regular practice" requirement
of the exception and should have been excluded for that reason.
The second reason that the exhibit does not meet the
requirements of the exception is that Trend made no showing that
the entries on the copy introduced at trial were made "at or near
the time" of the inventory by "a person with knowledge" of the
accuracy of the entries. The original of the December 21 inven-

tory was never produced.ZE/ Jay Weinberg testified, "I have not

24/ It is also significant that not even a copy was pro-
duced during the weeks Honeywell's accountants were at Trend for
examination of its records. They repeatedly requested all inven-
tory documents from the persons at Trend charged with production
(including Bertie Weinberg, one of Trend's principals) but were
not given the December 21 inventory or any other inventory docu-
ments. (T 1382, 1387, 1478, 1789-1791, 1794). They did not see
a copy of the December 21 inventory until "many months later"
after it had been produced directly to Honeywell's counsel. (T
1382, 1387). This combination of the delay in production and the
death of Mr. Seigel prevented Honeywell from ever having the
opportunity to put questions about the purported document to the
person who supposedly prepared it.
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seen it". (T 1249). His testimony did not even disclose when he
first saw a copy; only that he had used the inventory for reor-
dering some time before the burglary. (T 1159). Jay Weinberg
acknowledged that there were entries where it appeared that
Seigel had "scratched something out, or made an error," and had
initialed the changes. (T 1250-1251). He did not know, however,
that Seigel had in fact put his initials there or why they were
there. When asked, Weinberg answered, "I would only be specu-
lating". (T 1251). It would also be speculating to assume that
all the entries, including those which had been altered, as shown
on the copy introduced at trial, had been made at or near the
time the inventory was taken, or that they had been made by a
person with knowledge of the inventory, or from information
transmitted by such a person.

Significantly, the evidence not only did not disclose
when the changes had been made or by whom; it also did not show
when the copy introduced as PX 42 had been made. As Jay Weinberg
testified, "copies of copies of copies have been made." (T
1248). There is no way of determining whether all the copies
were identical, showing the same changes; or whether changes were
entered on the original after the copy introduced as PX 42 was
made. Trend never established that the exhibit actually intro-
duced, with its unexplained corrections and changes, was a dupli-
cate of an original made at or near the time of the event it was
purportedly recording. For all the evidence shows, changes,
additions or deletions could have been made to the original days,

weeks, or even months after December 21, and there is no way of
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knowing whether the amendments were made by a person with knowl-
edge.

The requirement that a record be made contemporaneously
with the event it records is essential to the business records

exception. Yates v. Helms, 154 So.2d 731, 733 (Fla. 2d DCA

1963); Parker v. Priestley, 39 So.2d 210, 215 (Fla. 1949);

E.Z.E., Inc. v. Jackson, 235 So.2d 337, 339 (Fla. 4th DCA

1970). (Erroneous admission of ledger book entries‘in violation
of the "contemporaneous" requirement held reversible error, where
the exhibit constituted the sole basis for the defendants'
claimed set-offs.)

The third reason the December 21 inventory did not come
within the business records exception is that there was cogent
evidence of circumstances showing a lack of trustworthiness of
the document. In addition to the inexplicable absence of the
original and the unavailability of Mr. Seigel who actually pre-
pared the inventory, there is no evidence that anyone else con-
nected with Trend had seen either the original or a copy of the
inventory until after the March 1980 burglary. Bertie Weinberg
and Trend's two accountants (one of whom was regularly on Trend's
premises during the period in question), all testified that they
had not seen it. (T 1879-1880, 1910, 2023). Bertie Weinberg
could not recognize the handwriting on the exhibit or remember
whose it was. (T 2023-2024). Moreover, neither the fiscal year-
end inventories, nor inventories of any other date preceding the
burglary were ever produced or offered into evidence by Trend.

Although Trend's income tax returns were purportedly based on
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fiscal year-end inventories, Trend's own accountants had never
seen any inventories, and had been provided with only a dollar
figure for the value of the inventory. (T 1877-1878, 1911).
Despite the requests by Honeywell's experts for inventory
records, they received none. (T 1383, 1768, 1797). Thus, there
was no way to compare the December 21 inventory with any prior
inventory document to determine whether the exhibit was prepared
in accordance with any regularly established practice for pre-
paring inventories in general.

Inexplicable adding machine tapes were included with
the center pages of the inventory as introduced at trial. (PX
42). The tapes were on the copy of the inventory produced for
Honeywell's accounting expert, Campos, but he could not identify
or summarize the document through the tapes, and could obtain no
explanation for them. (T 1799-1800). At trial, Jay Weinberg
testified that he had never seen the tapes and could not explain
why they were there, adding that they appeared to be extrane-
ous. (T 1251-1252). Bertie Weinberg did not know the purpose of
the tapes or how they related to the inventory. (T 2024).

When the "sources of information or other circumstances
show lack of trustworthiness", then business records, even those
regularly kept, are not admissible. 5 West's Florida Practice,
Evidence, §803.6, p. 270 (1977). Factors to be weighed in evalu-
ating trustworthiness include the existence of motive and oppor-
tunity to prepare an inaccurate record, the timing of the prepa-

ration, and the nature of the information recorded. E.N. Nason,

Inc. v. Land-Ho Development Corp., 403 A.24 1173, 1179, 1 A.L.R.
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4th 306, 312-313 (Me. 1979); Advisory Committee Notes to Federal
Rule 803(6); McCormick, Evidence §306 at p. 720 (2d ed. 1972).
In the present case there was both motive and opportunity to
prepare an inaccurate record or to alter a record which may have
been accurate initially. In view of the compelling evidence of
lack of trustworthiness, combined with the absence of evidence of
the crucial circumstantial gquarantees of trustworthiness imposed
by Rule 90.803(6), the trial court should have sustained Honey-
well's objections to the admission of the December 21 inventory.

The exhibit was also objectionable on the ground that
it was not the original inventory. See, Section 90.952.
Although 90.953 provides that a duplicate (such as a photographic
copy; see, Section 90.951) is admissible to the same extent as an
original, exceptions to that rule exist where a "genuine question
is raised about the authenticity ..." or "[i]t is unfair, under
the circumstance, to admit the duplicate in lieu of the origi-
nal." For any or all the reasons stated, the inventory failed to
qualify as an exception to the hearsay rule and should have been
excluded from evidence.

B. The Trial Judge Erred in Excluding From

Evidence Testimony and Exhibits Proving

Trend's Evaluation of Its Inventory for
Insurance Purposes.

For the reasons already discussed under Point III of
this brief, the evidence of Trend's representations concerning
the amount of its inventory was admissible, and is not properly
excludable under the collateral source rule. The district

court's opinion does not disclose why it did not rely on
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exclusion of this evidence as an additional ground for granting a
new trial on damages, and there is clearly no basis foraTrend's
assertion that the District Court "tacitly acknowledged" that
there was no abuse of discretion by the trial judge. (TB 45).
Since the exclusion of this evidence was highly prejudicial to
Honeywell's case on damages, a new trial on damages should have

been granted on this alternative ground.

CONCLUSION

The decision of the district court below is correct and

should be affirmed.
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