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issue of net worth for punitive damages purposes. The error was found to 

be harmless, however, because financial statements showing net worth were 

admitted and provided an ample basis for a larger award of punitive 

damages if the jury had been so inclined. In the instant case, there was 

more than enough evidence for a smaller award of compensatory damages if 

the jury had been so inclined. In Connell v. Green, 330 So.2d 473 (Fla. 

1st DCA 1976), the exclusion of an attorney's opinion concerning the 

competence of a grantor was held to be clearly erroneous but harmless 

error where there was other testimony admitted concerning competency. 

This court, in Katz v. Red Top Sedan Service, Inc., 136 So.2d 11 (Fla. 3d 

DCA 1962), held that any error in excluding expert testimony concerning 

the permanency of an injury was harmless in view of the admission of other 

medical testimony concerning permanency. 

Space does not permit analysis of all of the relevant harmless 

error cases. It can be said with confidence, however, that the exclusion 

of evidence is not to be considered harmful or prejudicial error where 

other substantially similar evidence has been admitted. There is never 

any speculation concerning whether the excluded would have be.en somehow 

more effective than the admitted. See,~, Corbett v. Seaboard 

Coastline Railroad Co., 375 So.2d 34 (Fla. 3d DCA 1979), cert. denied, 383 

So.2d 1202 (1980) (any error in excluding evidence of lack of driver's 

license harmless where other evidence of driver's youth and inexperience 

admitted); Little v. Bankers National Life Ins. Co., 369 So.2d 637 (Fla. 

3d DCA 1979) (any error in excluding letters written by' flight su,rgeon 

harmless where substantially similar oral testimony admitted); Hinson v. 

Hinson, 356 So.2d 372, 374 (Fla. 4th DCA 1978) (error in failure to admit 
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business records harmless where employer allowed to testify regarding 

employment); Collard v. Keeton, 317So.2d 121 (Fla. 3d DCA 1975) (any 

error in excluding hospital records harmless where other evidence of 

plaintiff's hypochondria admitted); Coral Plaza Corp. v. Hersman, 220 

So.2d 672 (Fla. 3d DCA), cert. denied, 229 So.2d 867 (1969) (exclusion of 

letters harmless error where oral testimony concerning contents admitted); 

Stager v. Florida East Coast Railway Co., 163 So.2d 15 (Fla. 3d DCA 1964), 

cert. denied, 174 So.2d 540 (1965) (exclusion of doctors' testimony 

regarding inability to work harmless error where other doctors permitted 

to testify on subject); Delano Hotel, Inc. v. Gold, 126 So.2d 301 (Fla. 3d 

DCA 1961) (exclusion of corporate records harmless where testimony 

permitted on same subject). 

Thus, it is submitted that the District Court's reversal for a 

new trial on damages because of the exclusion of expert testimony should 

be quashed for failing to follow the abuse of discretion test and for 

ignoring the harmless error rule. Since this ruling was the only basis 

cited by the district court requiring a new trial, the trial court's 

judgment should be reinstated, subject, of course, to this Court's 

decision on Point I concerning prejudgment interest. 

POINT III 

THE DISTRICT COURT ERRED IN HOLDING EVIDENCE OF 
PETITIONERS' COLLATERAL SOURCE INSURANCE 
BENEFITS ADMISSIBLE BECAUSE OF RELEVANCE FOR 
IMPEACHMENT PURPOSES 

In the year preceding the burglary, as had been the custom for 

years, Trend purchased insurance which covered losses due to the theft. 

The insurance was paid for by Trend, and was purchased for its own benefit 
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(T. 626).� 

Except where abrogated by statute, Florida courts strictly follow 

the collateral source rule. The rule, which is one of both substantive 

law and of evidence, provides that total or partial compensation received 

by an injured party from a collateral source wholly independent of the 

wrongdoer will not operate to lessen the wrongdoer's liability for 

damages, and that evidence of such a collateral source is inadmissible. 

Stanley v. United States Fidelity & Guaranty Co., 425 So.2d 608, 609 (Fla. 

1s t DCA 1983), rev' d on other grounds sub nom. Florida physician's Ins. 

Reciprocal v. Stanley, 452 So.2d'514 (Fla. 1984); Freeman v. Rubin, 318 

So.2d 540, 544 (Fla. 3d DCA 1975). Insurance purchased by the plaintiff 

is the classic example of a collateral source benefit. And while the 

collateral source rule is typically applied in personal injury cases, it 

applies with equal force in cases seeking property damages based upon tort 

or contract liability. Robert E. Owen & Associates, Inc. v. Gyongyosi, 

433 So.2d 1023 (Fla. 4th DCA 1983), cert. denied, 444 So.2d 417 (1984); 

Hartnett v. Riveron, 361 So.2d 749 (Fla. 3d DCA 1978); Walker v. Hilliard, 

329 So.2d 44 (Fla. 1st DCA 1976); Allstate Mortgage Corp. v. Alpha Motors, 

Inc., 294 So.2d 100 (Fla. 3d DCA), cert. denied, 303 So.2d 640 (1974). 

Trend's insurance was a collateral source. Just as evidence of 

the existence of receipt of collateral source benefits is inadmissible, 

evidence of the application for collateral source benefits is likewise 

inadmissible. Freeman v. Rubin, supra at 544 (reference to application 

for V.A. benefits impermissible). Nonetheless, the District Court held in 

its decision that, on retrial: 

[E]xcluded evidence that Trend valued its 
inventory at $1.6 Million in an application for 
insurance is admissible to impeach subsequent 
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statements pertaining to the value of the loss. 

449 So.2d at 878. 

In so holding that relevance for impeachment purposes makes 

evidence of collateral source benefits admissible, the Third District's 

decision demonstrates: express and direct conflict with decisions of 

other district courts on the same question of law; a lack of understanding 

of the collateral source rule and its purpose; and a further willingness 

to substitute its judgment on matters which rest in the sound discretion 

of the trial court. 

The collateral source rule is a rule of substantive law - not a 

rule of relevancy. The exclusionary portion of the rule is based upon the 

common experience and belief that a jury's knowledge of the plaintiff's 

opportunity for compensation from a source other than the defendant has an 

insidious and prejudicial effect upon the plaintiff's ability to recover 

any damages, much less full compensation. That rule has always, until the 

District Court's decision in this case, prevailed over any claim that the 

collateral source was relevant for impeachment purposes.' Were the rule 

otherwise, collateral source benefits would be admissible depending on 

the ingenuity of trial counsel in finding something to impeach,__ and the 

very reason for the rule would be circumvented. 

In Williams v. Pincombe, 309 So.2d 10 (Fla. 4th DCA 1975), the 

plaintiff claimed she was unable to return to work following a 1972 

automobile accident. The trial court admitted evidence that the plaintiff 

had been receiving collateral source benefits (welfare payments) since 

1970 to impeach her stated desire to return to work following the 

accident. The Fourth District reversed, holding that the collateral 
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source evidence was inadmissible despite its usefulness as impeachment 

evidence. 

In Grossman v. Beard, 410 So.2d 175 (Fla. 2d DCA 1982), the 

Second District faced the same question of law. The plaintiff sought to 

recover for past and future psychiatric treatment. The defendant was 

allowed to introduce evidence of collateral source benefits (Workers 

Compensation) to challenge the reasonableness and necessity of the 

extended psychiatric treatment inasmuch as the defendant's expert 

testified that the treatment would be ineffective unless the plaintiff 

paid for it. The Second District reversed on the grounds that the policy 

behind the collateral source rule precluded introduction despite relevance 

for impeachment purposes. Accord, Clark v. Tampa Electric Co., 416 So.2d 
) 

475 (Fla. 2d DCA 1982), cert. denied, 426 So.2d 29 (1983) (reversal 

required by implication of existence of collateral source benefits in 

attempt to impeach plaintiff's veracity). 

Until now, the Third District also followed this rule. In Cook 

v. Eney, 277 So.2d 848 (Fla. 3d DCA), cert. denied, 285 So.2d 414 (1973), 

the court rejected the notion that evidence of collateral source benefits 

is admissible for the limited purpose of impeachment - in that case to 

challenge the plaintiff's motivation to return to work. 

Based upon these authorities, the trial court was correct as a 

matter of law in holding Trend's insurance application inadmissible 

dispite Honeywell's claim that it was relevant for impeachment purposes. 

Beyond this, the trial court was well within its broad discretion 

in excluding the insurance application purely as a matter of weighing the 

probative value of the evidence against its potential for unfair prejudice 
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or confusion of the issues under the Florida Evidence Code, Section 

90.403, Florida Statutes. The Third District tacitly acknowleged that the 

trial court's exclusion of the insurance application was not an abuse of 

discretion by not finding it to be a ground for reversal. Rather, the 

District Court chose to substitute its judgment for the discretion of the 

trial court prospectively by telling the trial court how to exercise its 

discretion upon the retrial of damages an equally impermissible 

interference with the discretion of the judge who is hearing the evidence 

and conducting the trial. 

A quick look at the record before the trial judge as to the 

probative value of the evidence, and the prejudice and confusion that was 

just over the horizon of its admission, shows without question that the 

trial court exercised its discretion in a reasonable rather than fanciful 

fashion. 

Trend's insurance policy expired and came up for renewal on 

October 21, 1979. (T. 2035-36). At that time, Trend decided to increase 

its coverage to $1.6 Million based upon its fiscal 1979 year end inventory 

of approximately $1.7 Million. (T. 1176-77). The renewal process dragged 

on and the application was finally signed in blank by Bertie Weinberg on 

December 21, 1979. (T. 2030-2034). Between the time of Trend's year end 

inventory and December 21, 1979, the price of gold rose 97% from $239 an 

ounce to $473 an ounce, and the price of silver rose 316% from $7.45 an 

ounce to $23.60 an ounce, leaving Trend underinsured. (PX 30). After the 

robbery, Trend made a claim against its insurance for the full $1.6 

Million based on a loss in excess of $8 Million. The insurance carrier 

denied the claim because, among other things, it claimed that Trend had 
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understated its inventory in the application. (T.1633).11 The 

application contained a statement that an inventory had been conducted on 

November 3, 1979, and that the exact amount of the inventory was $1.6 

Million. (DX for Id A-7, A-8). 

Trend sued its carrier and Michael Wexler, its insurance agent, 

claiming in part that the alleged policy violations were the direct result 

of the misfeasance or malfeasance of Mr. Wexler. (T. 1637) Specifically, 

Trend claimed that Mr. Wexler had simply filled in the blank inventory 

amount to conveniently match the coverage requested (T. 2028-30, 2032-35), 

that there never was a November 3rd inventory, and that Trend had made no 

representations to him concerning inventory. (T. 1176, 2035). Mr. Wexler 

claimed, on the other hand, that he had discussed the matter with Mrs. 

Weinberg and that she had given him the $1.6 Million inventory figure. 

(T. 1625-33). The suit was settled before the instant case went to trial 

for $410,000.00. That settlement included an agreement that the carrier 

was subrogated to any recovery Trend might receive against Honeywell. (R. 

484). 

Honeywell wanted to introduce the insurance application, which 

included the coverage amount, to show that Trend represented its inventory 

to be $1.6 Million as of November 3, 1979. Trend's inventory as of 

November 3, 1979, however, was not an issue in the case. The issue was 

the inventory as of March 9, 1980. And since November 3rd there had been 

innumerable transactions and large increases and decreases in the inherent 

value of gold and silver. Honeywell really wanted the application for the 

11 The other ground upon which coverage was denied was that more 
than 5% of its goods were outside of approved safes at the time of the 
robbery. 
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prejudicial effect of showing that Trend had purchased insurance inasmuch 

as Honeywell's counsel admitted to the court that the evidence was 

cumulative (T. 21). 

Against this claim of relevancy, the trial court had to consider 

the prejudice and confusion that would result. If the insurance 

application went in, the jury would know not only that Trend had 

insurance, but the amount of coverage. A jury's knowledge of the bare 

fact of the existence of collateral source benefits, even without the 

amount, is regarded as sufficiently prejudicial to require a new trial on 

both liability and damages. Grossman v. Beard, supra; Williams v. 

Pincombe, supra; Cook v. Eney, supra. Knowledge of the specific amount 

would have made the prejudice even worse. The jury would inevitably want 

to know whether some or all of the policy was collected, and whether Trend 

was getting a double recovery. And it could never have been known if the 

jury decided Trend was enti tIed to no recovery because it could have 

purchased more insurance to fully protect itself - a totally impermissible 

legal basis with more than a little appeal to a lay juror. 

Beyond the prejudice, confusion of the issues would have resulted 

from what, in effect, would have been a retrial of Trend's suit against 

its insurance carrier. To challenge the $1.6 Million Dollar inventory, 

Trend's owners would have testified that they were asked by the insurance 

agent to sign the application in blank, that the inventory amount was 

merely filled in by the agent to match the requested coverage just as it 

had been in prior applications, and that there never was a November 3, 

1979, inventory (T. 11-48, 1176, 2030-2035). To rebut this evidence, 

Honeywell would have sought to call the insurance agent to testify that 
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the inventory representations were made by Trend, not him (T. 1622-1633). 

To impeach the insurance agent, Trend would then have had to bring out the 

fact that it had sued him for filling out the application and for the 

denial of coverage based in part upon an understatement of the inventory 

(T. 1633-37). Somebody, no doubt, would have felt it necessary to 

introduce the fact that the suit against the carrier was settled for 

$410,000.00. The resulting lawsuit within the lawsuit would have been 

both confusing and prejudicial. 

Privately purchased insurance is and should continue to be a 

collateral source that is not admissible into evidence. Furthermore, 

under the facts of this case and the collateral coverage lawsuit, it was 

entirely reasonable for the trial court to conclude that the potential for 

prejudice and confusion outweighed the probative value of the insurance 

application. Thus, it is submitted that the District Court erred in 

failing to follow the rule of inadmissibility of collateral sources and in 

further failing to follow the abuse of discretion standard on review. On 

either basis, this portion of the opinion below should be quashed. 

CONCLUSION 

For the above reasons and based upon the above authorities, Trend 

respectfully requests the following relief: 

1. That the District Court's opinion be quashed and the trial 

court's judgment reinstated, with the interest reduced to $2,054,561.75 if 

necessary; or 

2. If the Court affirms the District Court's reversal for a 

new trial on damages, that the Court quash those portions of the decision 
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providing that Trend is not entitled to prejudgment interest and that its 

application for insurance is admissible upon retrial. 

Respectfully submitted, 

STEWART TILGHMAN FOX & BIANCHI 
Suite 1900 
44 West Fl 
Miami, FL 
Attorne 

By:
-~-----,6:0.k-.------=-------

CERTIFICATE OF SERVICE 

WE REREB~CER that a~nd correct copy of the foregoing 
was delivered by this /~ day of February, 1985, to: Lawrence 
Fuller, Esq., Fuller Feingold, 1111 Lincoln Road, Miami Beach, FL 33139, 
Attorneys for Petitioners; and James E. Tribble, Esq., Blackwell Walker 
Gray Powers Flick & Roehl, 2400 AmeriFirst Building, One Southeast Third 
Avenue, Miami, Florida 33131, Attorneys for Respondents. 
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