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SUMMARY OF ARGUMENT 

T h i s  c o u r t ' s  d e c i s i o n  i n  Van R o y a l  v. S t a t e ,  11 F.L.W. 

490 ( F l a .  S e p t .  1 8 ,  1 9 8 6 ) ,  i s  n o t  a p p l i c a b l e  t o  t h e  i n s t a n t  

case s i n c e  t h e  w r i t t e n  s e n t e n c i n g  o r d e r  was  f i l e d  a n d  e x e c u t e d  

p r i o r  t o  c e r t i f i c a t i o n  o f  t h e  r e c o r d  a n d  s i n c e  t h e r e  w a s  n o  

j u r y  r e c o m m e n d a t i o n  o f  l i f e .  



ARGUMENT 

THE TRIAL COURT EXECUTED I T ' S  SENTENCING 
ORDER PRIOR TO CERTIFICATION OF THE RECORD 
AND THE CORRESPONDING LOSS OF JURISDICTION. 

I n  t h e  a p p e l l a n t ' s  s u p p l e m e n t a l  b r i e f  h e  asserts t h a t  

s i n c e  t h e  t r i a l  c o u r t  o r a l l y  a n n o u n c e d  t h e  s e n t e n c e  o n  J u n e  8 ,  1 9 8 4 ;  

t h e  a p p e l l a n t  f i l e d  h i s  n o t i c e  o f  a p p e a l  o n  J u n e  2 6 ,  1 9 8 4 ;  a n d  

t h e  t r i a l  c o u r t  f i l e d  i t s  w r i t t e n  o r d e r  o n  A u g u s t  2 8 ,  1 9 8 4 ;  t h e  

d e a t h  p e n a l t y  m u s t  b e  v a c a t e d  u n d e r  t h e  t e a c h i n g  o f  Van R o y a l  

v .  S t a t e ,  11 F.L.W. 490 ( F l a .  S e p t .  1 8 ,  1 9 8 6 ) .  

Upon v i e w i n g  Van R o y a l ,  s u p r a ,  t h e r e  are n u m e r o u s  a n d  

d e c i s i v e  d i f f e r e n c e s .  I n  Van R o y a l ,  t h e  t r i a l  c o u r t  w a i t e d  m o r e  

t h a n  o n e  m o n t h  a f t e r  t h e  j u r y  r e c o m m e n d a t i o n  t o  o r a l l y  p r o n o u n c e  

t h e  d e a t h  s e n t e n c e .  F u r t h e r m o r e ,  t h e  n o t i c e  o f  a p p e a l  i n  Van R o y a l  

was  f i l e d  o n  November 7 ,  1 9 8 4  a n d  t h e  a p p e l l a t e  r e c o r d  was  

r e c e i v e d  b y  t h i s  C o u r t  o n  March 7 ,  1 9 8 5 .  S e e  a t t a c h e d  o r d e r  o f  

t h i s  C o u r t  d a t e d  March  8 ,  1 9 8 5  p r o v i d e d  as a p p e n d i x .  T h e r e a f t e r ,  

t h e  t r i a l  c o u r t  e x e c u t e d  a w r i t t e n  s e n t e n c i n g  o r d e r  on  A p r i l  1 5 ,  

1 9 8 5 .  A t t a c h e d  i s  s e n t e n c i n g  o r d e r  e x e c u t e d  by c i r c u i t  c o u r t  

i n  Van R o y a l .  W h e r e a s  t h e  w r i t t e n  o r d e r  i n  Van R o y a l  w a s  e x e c u t e d  

a f t e r  t h e  c e r t i f i c a t i o n  o f  t h e  r e c o r d ,  t h e  t r i a l  c o u r t  r e t a i n e d  

o n l y  j u r i s d i c t i o n  f o r  m i n i s t e r i a l  ac t s  a n d  n o t  t o  make a n y  s u b s t a n -  

t i v e  f i n d i n g s . '  W i t h  t h i s  as a s e t t i n g ,  t h i s  C o u r t  w a s  a l so  

I 
Van R o y a l  i n c o r r e c t l y  s ta tes  t h a t  t h e  w r i t t e n  s e n t e n c i n g  

o r d e r  w a s  f i l e d  6  m o n t h s  a f t e r  c e r t i f i c a t i o n  o f  t h e  r e c o r d .  



p r e s e n t e d  w i t h  a j u r y  recommendat ion o f  l i f e .  When t h e  j u r y  

h a s  recommended mercy t h i s  Cour t  w i l l  r e d u c e  t h e  t r i a l  c o u r t  

d e a t h  s e n t e n c e  t o  l i f e  i f  t h e r e  i s  any  r e a s o n a b l e  b a s i s  f o r  t h e  

j u r y  recommendat ion.  See  Tedder  v .  S t a t e ,  322 So.2d 908  ( F l a .  

1 9 7 5 )  Thus t h i s  c o u r t  d e t e r m i n e d  t h a t  s i n c e  t h e r e  w a s  no  v a l i d  

o r d e r  upon which  t o  d e t e r m i n e  t h a t  t h e  t r i a l  c o u r t  u s e d  t h e  

a p p r o p r i a t e  a n a l y s i s  i n  d e t e r m i n i n g  t h e  p r o p r i e t y  o f  t h e  d e a t h  

s e n t e n c e  and  s i n c e  t h e  l a p s e  o f  t i m e  between t h e  j u r y  recommenda- 

t i o n  and  t h e  o r d e r  which  d e l i n e a t e d  t h e  t r i a l  c o u r t s  w e i g h i n g  

p r o c e s s  p r e c l u d e d  t h i s  C o u r t  f rom d e t e r m i n i n g  w h e t h e r  t h e  t r i a l  

c o u r t  had g i v e n  t h e  j u r y  recommendat ion t h e  g r e a t  w e i g h t  t o  

which  i t  w a s  e n t i t l e d , t h i s  c o u r t  w a s  l e f t  w i t h  o n l y  t h e  p r e s u m p t i o n  

g i v e n  t o  t h e  j u r y  recommendat ion o f  l i f e ,  and  as s u c h ,  d e t e r m i n e d  

t h a t  d e a t h  w a s  i n a p p r o p r i a t e  as a m a t t e r  o f  law.  Sub j u d i c e ,  

t h e  t r i a l  c o u r t  w a s  n o t  conce rned  w i t h  Tedde r  o r  t h e  g r e a t  w e i g h t  

t o  b e  g i v e n  a j u r y  recommendat ion o f  l i f e  s i n c e  t h e  j u r y  recommended 

d e a t h .  F u r t h e r m o r e ,  t h i s  c o u r t  o r d e r  o f  November 7 ,  1984 d i s c l o s e s  

t h a t  t h e  r e c o r d  i n  t h i s  case w a s  c e r t i f i e d  t o  t h i s  c o u r t  a f t e r  

t h e  t r i a l  c o u r t  f i l e d  i t s  w r i t t e n  s e n t e n c i n g  o r d e r .  A s  s u c h ,  

t h e  w r i t t e n  o r d e r  w a s  p r o p e r l y  w i t h i n  t h e  t r i a l  c o u r t ' s  domain.  

A p p e l l e e  would a l s o  n o t e  t h a t  Van Royal  i s  s t i l l  on 

r e h e a r i n g  and  s u b m i t s  t h a t  Van Royal  as o r i g i n a l l y  d e c i d e d  i s  a 

m u t a t i o n  which  s h o u l d  b e  r e c o n s i d e r e d  i n  l i g h t  o f  t h e  f o l l o w i n g .  

C o n t r a r y  t o  t h i s  C o u r t ' s  o p i n i o n  i n  Van Royal ,  § 9 2 1 . 1 4 1 ( 3 )  w a s  

n o t  meant t o  b e  r e a d  i n  i s o l a t i o n  s o  as t o  mandate  a l i f e  s e n t e n c e  

when p r o c e d u r a l  a s p e c t s  o f  t h e  s t a t u t e  are n o t  f o l l o w e d ,  b u t  



r a t h e r ,  t h a t  when S921.141 i s  r e a d  i n  t h e  e n t i r e t y ,  i t  i s  e v i d e n t  

a t h a t  S921.141(  3  ) means t h a t  i f  t h e  f i n d i n g  t h a t  t h e  a g g r a v a t i n g  

f a c t o r s  d o  n o t  ou twe igh  t h e  m i t i g a t i n g  t h e  t r i a l  c o u r t  must 

impose a l i f e  s e n t e n c e .  S 9 2 1 . 1 4 1 ( 3 )  s h o u l d  n o t  d i c t a t e  t h a t  

when a t r i a l  c o u r t  i s  d e r e l i c t  i n  t i m e l y  p e r f o r m i n g  t h e  s t a t u t o r y  

w e i g h i n g  p r o c e s s  t h a t  l i f e  must b e  imposed.  A s  t h i s  c o u r t  r e a d i l y  

acknowledged i n  Van Royal ,  t h e  w e i g h i n g  p r o c e s s  i s  a n  i n t e g r a l  

p a r t  t h e  d e a t h  p e n a l t y  scheme. To a l l o w  t h e  d e c i s i o n  t o  b e  

made as t o  who i s  t o  r e c e i v e  d e a t h  and who i s  t o  r e c e i v e  l i f e  

w i t h o u t  t h e  b e n e f i t  o f  t h e  w e i g h i n g  p r o c e s s  i s  i n  s u b s t a n c e  a n  

a r b i t r a r y  a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y  scheme. Furman v .  

G e o r g i a ,  U.S. The o n l y  d i f f e r e n c e  between t h e  

i m p o s i t i o n  o f  a v a l i d  d e a t h  s e n t e n c e  and a l i f e  s e n t e n c e  unde r  

Van Royal  i s  t h e  t i m i n g  of  t h e  w r i t t e n  o r d e r .  S u r e l y ,  t h e  p r o p r i e t y  

i n  t h e  d e a t h  p e n a l t y  c a n n o t  b e  d i s t i n g u i s h e d  i n  l i k e  cases m e r e l y  

on t h e  g r o u n d s  t h a t  t h e  t r i a l  c o u r t ' s  w r i t t e n  f i n d i n g s  w e r e  b e f o r e  

t h e  f i l i n g  of  a n o t i c e  of  a p p e a l  r a t h e r  t h a n  t h e  f o l l o w i n g  d a y .  

The t r i a l  c o u r t  i s  n o t  r e q u i r e d  t o  f i l e  w r i t t e n  f i n d i n g s  

when he  d o e s  a w e i g h i n g  o f  t h e  s e n t e n c i n g  f a c t o r s  and  d e t e r m i n e s  

t h a t  t h e  a g g r a v a t i n g  f a c t o r s  are i n s u f f i c i e n t  t o  w a r r a n t  t h e  

d e a t h  p e n a l t y .  When t h e  t r i a l  c o u r t  h a s  found  a g g r a v a t i n g  f a c t o r s  

and  t h e  e v i d e n c e  c l e a r l y  s u p p o r t s  t h e s e  f i n d i n g s  beyond a r e a s o n -  

a b l e  d o u b t ;  i t  c a n n o t  b e  s a i d  t h a t  t h e  t r i a l  c o u r t  c o u l d  n o t  b e  

c o m p l e t e l y  overcome by  t h e  w e i g h t  s o  as t o  announce  h i s  s e n t e n c e  

o r a l l y  a f t e r  w e i g h i n g  t h e  f a c t o r s  m e n t a l l y .  I n  f a c t ,  i t  i s  t h i s  

t y p e  o f  case where t h e  w e i g h t  o f  t h e  f a c t o r s  s a t i s f y  t h e  Tedder  

v .  S t a t e ,  322 So.2d 908 ( F l a .  1 9 7 5 ) ,  s t a n d a r d .  a 



Van Royal a p p a r e n t l y  r e q u i r e s  o r a l  o r  w r i t t e n  f i n d i n g s  

p r i o r  t o  t h e  o r a l  pronouncement of a  d e a t h  s en t ence  and w r i t t e n  

f i n d i n g s  t o  be made b e f o r e  j u r i s d i c t i o n  i s  l o s t  by t h e  t r i a l  

c o u r t .  When i s  j u r i s d i c t i o n  l o s t  and t h e  a b i l i t y  t o  p rov ide  a  

w r i t t e n  s e n t e n c i n g  o r d e r  emascula ted?  I f  i t  i s  when a  n o t i c e  

of  appea l  i s  f i l e d  can a  c r i m i n a l  de fendan t  r u s h  t o  t h e  c l e r k ' s  

o f f i c e  and t h e r e b y  undermine a  d e a t h  s en t ence?  I f  i t  i s  when 

a  r e co rd  i s  c e r t i f i e d  t o  t h i s  Cou r t ,  cou ld  t h e  c h i e f  judge o r d e r  

t h e  c l e r k  t o  r e f r a i n  from t r a n s m i t t i n g  t h e  r e c o r d  u n t i l  t h e  t r i a l  

c o u r t  produces  a  w r i t t e n  s e n t e n c i n g  o r d e r ?  Can a  c r i m i n a l  de fendan t  

avo id  a p p e l l a t e  rev iew and a  d e a t h  s en t ence  by no t  f i l i n g  a  n o t i c e  

of appea l?  Van Royal makes t h e s e  i s s u e s  d i s p o s i t i v e .  However, 

t h e s e  i s s u e s  a r e  no t  t h o s e  which shou ld  p rov ide  an a b s o l u t e  ba r  t o  

an o the rw i se  l e g i t i m a t e  d e a t h  s en t ence .  To remove such c a s e s  f o r  

any c o n s i d e r a t i o n  is  paramount t o  p e r  se r u l e  t h a t  t h e  m i t i g a t i n g  

f a c t o r s  a r e  no t  outweighed by t h e  a g g r a v a t i n g  f a c t o r s .  Appel lee  

submi t s  t h a t  t h e  bottom l i n e  i n  Van Royal i s  determined by t h e  

t im ing  of p r o c e d u r a l  e v e n t s  r a t h e r  than  c h a r a c t e r i s t i c  of t h e  

de f endan t ,  t h e  r e c o r d  of t h e  o f f e n d e r  and t h e  c i r cums t ances  of  t h e  

2  
o f f e n s e .  The p e r  se l i f e  s en t ence  based on p rocedu ra l  e v e n t s  

r a t h e r  t han  r e l e v a n t  s e n t e n c i n g  c r i t e r i a  r e s u l t s  i n  a  l i f e / d e a t h  

d e c i s i o n  wi thou t  any meaningful  b a s i s  f o r  d i s t i n g u i s h i n g  between 

t h o s e  which r e c e i v e  l i f e  and t h o s e  which r e c e i v e  d e a t h .  S*ze 

Furman v .  Georgia ,  408 U.S. 2.38 a t  313 (1972)  (Whi te ,  J .  c o n c u r r i n g ) .  - 

I n  Van t h i s  Court  de termined t h a t  r e s e n t e n c i n g  was 

L 
These f a c t o r s  r e s u l t  i n  i n d i v i d u a l i z e d  son t enc ing  and have 

been cons ide r ed  a s  l e g i t i m a t e  c o n s i d e r a t i o n  i n  de t e rmin ing  t h e  
p r o p r i e t y  of a  d e a t h  s en t ence .  See Locket t  v .  Ohio, 438 U.S.  586 - -- 
(1978 ) .  



n o t  r e q u i r e d  a n d  remanded f o r  i m p o s i t i o n  o f  a l i f e  s e n t e n c e  was  

a a p p r o p r i a t e  s i n c e  t h e  r e c o r d  was  i n a d e q u a t e  a n d  n o t  m e r e l y  

i n c o m p l e t e .  Sub  j u d i c e  t h e  r e c o r d  i s  c o m p l e t e ,  The  f i n d i n g s  are 

s u f f i c i e n t .  A s  s u c h ,  e v e n  i f  t h e r e  was  a -- Van R o y a l  t y p e  e r r o r ,  

a n y  remand s h o u l d  b e  f o r  a c o m p l e t e  s e n t e n c i n g  a n d  n o t  m e r e l y  

w i t h  d i r e c t i o n s  t h a t  a l i f e  s e n t e n c e  b e  imposed .  



CONCLUSION - 

Based on t h e  above - s t a t ed  f a c t s ,  arguments and 

a u t h o r i t i e s ,  Appel lee  would p r ay  t h a t  t h i s  Honorable Court 

a f f i r m  t h e  d e c i s i o n  of  t h e  lower c o u r t .  

R e s p e c t f u l l y  submi t t ed ,  

JIM SYITH 
ATTORNEY GENERAL 

GARY  WELCH 
~ s s i s t a n t  At to rney  Genera l  
Park  Trammel1 Bu i ld ing  
1313 Tampa S t r e e t ,  S u i t e  804 
Tampa, F l o r i d a  33602 
( 8 1 3 )  272-2670 

COUNSEL FOR APPELLEE 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  copy of  t h e  fo r ego ing  

has  been f u r n i s h e d  by r e g u l a r  U .  S. Mail  t o  Robert F. Moel ler  

A s s i s t a n t  P u b l i c  Defender,  H a l l  of J u s t i c e  Bu i ld ing ,  455 North 

Broadway, Bartow, F l o r i d a  33830-3798 t h i s  ~ j d  day  of  Oc tober ,  

1986. 

OF COUN FOR APPELLEE 




