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The M.P. Court based its opinion in part on In

the Interest of R.W., State of Florida, Department of

Health & Rehabilitative Services v. Lee County, 409 So.2d

1069 (Fla. 2d DCA 198l1). The Second District held that
HRS could be held liable for attorney's fees under Florida
Statutes Section 827.97(16), even though the state had
enunciated no speéiﬁic(approp}iaﬁioﬁ'for payment.

The R.W. court found HRS liable because Section

v

827.07(11) placgs:the;pr;me reééonsibiiity for the child

in dependency proceedings upon HRS. R.W., supra, at 1071.

The Second District in In the Interest of A.E., a

child, State of Fiorida, Department'of Health &

Rehabilitative Services v. Lee County, 409 So. 24 1071

(Fla. 2d DCA 1981), reaffirmed its holding in R.W. The 
A.E. court noted that it had affirmed wiﬁhout opinion the
award of guardian ad litem fees from HRS in In Re A;E, 392
So. 2d 75 (Fla. 2d DCA 1980). Affirming a judgment ot
contempt againét HRS for failing to pay guardian ad litem

fees, the A.E. court cited R.W., supra, to justify

imposing liability against HRS. The First and Third
District Courts of Appeal have recently followed the ~
decisions of its sister courts in holding HRS liable the

guardians' fees under Chapter 827. Sﬁate of Florida,

Department of Health and Rehabilitative Services v.

Metropolitan Dade County and The Interest of V.G., a

child, S50.2d (Fla. 3d DCA) (Case No. 84-1364,

Opinion filed December 11, 1984) 9 FLW 2584;
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Department of Health and Rehabilitative Services v. In The

Interest of A.H., A.H. & R.H., Children, So.2d

(Fla. 1lst DCA 1984) (Case No. AW-141, Opinion filed
November 15, 1984) 9 FLW 2396.

The Florida Legislature recently had an
opportunity to express any dissatisfaction with rulings of
the courts holding HRS liable for guardian-ad litem fees.

Instead, the Legislature in its 1984 Regular Session
simply put a cap on the ifees counsel in a dependency

proceeding could receive from any source:

Section 39.415, Florida Statutes 1is
amended to read

39.415 Appointed counsel; compensatlon.
-- If counsel is entitled to receive
compensation for representation
pursuant to court appointment 1in a
dependency proceeding, compensation
shall not exceed $1,000 at the trial
level ‘and shall not exceed $2,500 at
the appellate level. Chapter 84-311,
Section 12, Laws of Florlda (1984
Regular Session).

Instead of attempting to nullify previous decisions
holding HRS‘Liable; the,iedisiaeure faihed to change the
law holding HRS responsible:for guardians' fees. Indeed,
the Legislature appears to have purposely left the source
of payment of counsel under Sectlon 39.415 unnamed. Thus,
the Legislature implicitly expressed its satisfaction with
several District Courts of Appeal decisions holding HRS

liable for guardian ad litem fees in dependency

proceedings‘involving abuse or neglect.

-18~
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Equity and public policy are well served by
holding HRS liable.for these fees. The state as a whole
enunciated laws providing for the mandatory appointment of
a guardian ad litem. The state and its agency HRS have
accepted prime responsibility for the protection of
children. In dependency proceedings, judges must appoint
attorneys as guardians ad litem to represent children of
insolvent parents, even though there is no constitutional
right to counsel. The state has also mandated that
reimbursement to the guardian ad litem is not contingent
upon collection from the parents. Aside from the clear
import of the applicablefétaﬁugég éndthe welfare of the
child, the efficiency and fairness of dependency
proceedings are. well séfVed'by?en?oh:agiﬁé;fesponSible
attorneys to serveras“g&érdianélad litem. The statutory
provisions of Chapter 827 are aesigned to ensure the
welfare of the child; f?tﬂis ir;QSpbnsible for the state
to choose to create a system of representation for
children of indigent families, accept overall
responsibility for the system and the child in dependency
proceedings, and then refuse to fund that

representation.a

4 Respondent Birr cites Rose v. Palm Beach County, 361
S50.2d 135 (Fla. 1982), as authority for the Fifth
District's decision. See, Respondent Birr's Brief, at

16. Yet, Rose was strictly limited to a directory statute
awarding witness fees. Rose is not applicable to a

o mandatory statute awarding attorney's fees. Rose, supra,
at 137 n.5, specifically recognized that the will of the
Legislature should prevail in matters involving mandatory
statutes awarding attorneys' fees.

®
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B. IF HRS IS NOT RESPONSIBLE FOR GUARDIAN
AD LITEM FEES UNDER FLORIDA STATUTES
SECTION 827.07(16) (1981l), THEN RESPONDENT
BIRR'S SERVICES ARE PART OF COUNSEL'S
PRO BONO OBLIGATION TO THE POOR.

As stated above, HRS has been held responsible
for guardian ad litem fees under Florida Statutes Section
827.07(16). However, should this Court find no statutory
authority for holding HRS liable, then Respondent Birr's
services become part of his pro bono obligation to

represent the poor.

The Florida Supreme Court, in D.B. and D.S.,

found that when counsel is not constitutionally,

required, but desirable, an attqrney's services are part
of his pro bono obligation to represent the poor. Query
whether or not a statutorily mandated counsel should be in
the same catagory as a_?desitable" éttoéhey for purposes
of payment of fees.

As the Fifth District indicated in M.P., supra,

at 91, one can argue that thére ié nothing in Section
827.07 that specifically requires‘that a guardian ad litem
be compensated. Indeed, pro bono services are in the
highest tradition of the Florida Bar. A judge ﬁas the
contempt power to assure that attorneys are available for
court appointments.

Nothing in the language in Chapter 827 requires

that the guardian be an attorney.é If an attorney

2 Although there is nothing in the language of Chapter
827 requiring the appointment of an attorney, D.B. and
D.S5., supra, at 91, stated that an attorney must be
appointed under Florida Statutes Section 827.07(16).
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is not required to be appointed under Chapter 827, the
Court's appointment of such an attorney is "desirable".

Under D.B. and D.S., such an attorney is not entitled to

payment.

Prior to the enactment of Chapters 27 and 925 of
the Florida Statutes, court-appointed counsel for indigent
adults under arrest who had conflicts with the Public
Defender's office served without charge, because no
authority existed for taxing attorneys' fees against the
counties. Respondent Birr is in the same position as
those attorneys unless one concurs with the District
Courts of Appeal that Chapter 827 of‘the Florida Statutes
requires HRS to assume the burden of the state requirement
of court-appointed counsel for indigent children.

The Supreme Court of Florida has excluded the
counties from paying for counsel who like Respondent Birr
is not constitutionally required. The First, Second,
Third and Fifth Districts have required HRS to pay for
fees of statutorily appointed counsel under Section
827.07(16). This Honorable Court thus should examine the
reasoning of the District Courts to resolve the issue of
whether HRS should pay for guardian-ad litem fees in
dependency proceedings or whether éuch representation is
part of an attorney's pro bono obligation to represent the
_poor. Howevef, this.Honorable Couft hés‘already limited |
the extent of the counties' responsibility for payment of
attorneys' fees to counsel appointedypursuant to the

constitution.
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C. METROPOLITAN DADE COUNTY ADOPTS
LAKE COUNTY'S POSITION AS
TO THE THIRTY-DAY PERIOD FOR PAYMENT
BY HRS.

Metropolitan Dade County concursi with Lake

County's position that the Fifth District cited Simpson v.

Merrill, 234 So.2d4 350 (Fla. 1970), appropriately to hold
that there need be no specific appropriation prior to
holding HRS liable for a debt.

Moreover, Petitioner, HRS, is incorrect when it
states that the problem of availability of funds

is not present when fees are assessed

against the county; in that case the
guardian ad litem's fees and costs are
charged against an account previously
established for payment of appointed
counsel., Petitioner's Initial Brief,
at 22.

Counties pursuant to D.B. and D.S. have only created

accounts and budgets for constitutionally court-appointed
counsel in criminal ﬁatters as weli as court-appointed
attorneys for thg parents in permanent commitments.
Counties have notwptovided or setdaSide funds for payment
of guardians ad litem. Counties would lack funds to pay

guardians, if they were ever held liable under Chapter 827.

% Metropolitan Dade County also adopts all of the other
excellent arguments made by Lake County in its Briet.
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As to whether this Honorable Court should even
consider the issue of the 30-day order at all because of
the lack of specific objections by HRS, Metropolitan Dade
County takes no position. If this Honorable Court holds
HRS liable, Metropolitan Dade County takes no position as -
to whether HRS should be granted more than thirty (30)
days to pay. Finally, Metropolitan Dade County takes no
position as to whether or not guardians must await
specific appropriations before receiving payment from
HRS8.. As Petitioner points out, issues surrounding the
order to pay within thirty days are distinct from HRS's
liability for counsel's fees. If any entity is liable for
Mr. Birrs' fees, HRS is the proper party to seek
reimbursement for a guardian's fees under Chapter 827,

notwithstanding the lack of specific appropriations.
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IV. CONCLUSION

The decision of the Lower Tribunal should be
upheld because several persuasive decisions of the
District Courts have held HRS liable for guardian ad litem
fees under Florida Statutes Section 827.07(16). However,
should this Honorable Court in its wisdom decide to reject
the reasoning of other cases and find no authority for
award of these fees, then the judgment of the Fifth
District should be reversed and vacated with instructions

that no fees be paid3H 
: ~Re§pectfpily“shbmitted,

ROBERT A. GINSBURG
DADE COUNTY ATTORNEY

ERIC K. GRESSMAN

Assistant County Attorney
Jackson Memorial Hospital/
Publc Health Trust Division
1611 N. W. 12th Avenue
Executive Suite C, Rm. 108, W.W
Miami, Florida 33136
305/549-6225
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V. CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and copy of the
Answer Brief of Amicus Curiae Metropolitan Dade County has
been furnished by U.S. Mail delivery to James Sawyer, Jr.,
Esquire, District III Legal Couﬁsel, 1000 Northeast 1lé6th
Avenue, Gainesville, Florida 32601; Mary McDaniel,
Esquire, Ford, Minkoff & McDaniel, 101 E. Maud Street,
Tavares, Florida 32778; and to Stephen G. Birr, Esquire,
122 Sst. Clair-Abrams Avenue, Tavares, Florida 32778,

this day of February, 1985.

Ce K Lvtma,

Eric K. Gressman
Assistant County Attorney
Jackson Memorial Hospital
Public Health Trust Division
1611 N.W. 12th Avenue
. Miami, Flarida 33136
;7 - 305/549-6225
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