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I. STATEMENT OF THE CASE AND FACTS

Appellants, Dynamic Cablevision of Florida, Inc.
(hereinafter "Dynamic"), Mark H. Ellis, Ernesto
Rodriguez, and Jesus R. Checa (hereinafter referred to as
"Individual Tenants") (Dynamic and the Individual Tenants
are collectively referred to as "Appellants"), brought this

action pursuant to Chapter 86 of the Florida Statutes,

seeking, inter alia, a declaratory judgment of the

Individual Tenants' rights of access to Dynamic's cable
television (hereinafter "CATV") service and Dynamic's right
to serve the Individual Tenants under §83.66, Fla. Stat.
(1982) (hereinafter "Section 83.66") and Section
8A-132(b)(2), Dade County Code. R. at 80-84.1/ This action
was heard before the Circuit Court on stipulated facts.z/
In summary, Dynamic holds a license from Dade County which

imposes a duty on Dynamic to provide CATV service to county

residents, regardless of residence location. R. at 242.

1/ Because this Brief will be submitted prior to the
filing of the record from the Third District Court of
Appeal, all citations to the record in this Brief shall be
to the record in the appeal to the Third District Court of
Appeal and shall be designated by R. at .

2/ R. at 241-43. 1In a prior appeal the Third District
Court of Appeal reversed the Circuit Court's dismissal of
Appellants' Amended Complaint because the lower court failed
to disclose the basis for the dismissal. R. at 183-85.
Dynamic Cablevision of Florida, Inc. v. Lennar Corp., 434
So.2d 27 (Fla. 3d DCA 1983).




Appellee Lennar Corporation (hereinafter "Lennar") owns and
leases most of the 712 apartment units in a 12-building
complex known as Arbor Lake Club Apartments (hereinafter
"Arbor Lake") located in Dade County, Florida. R. at 242.
The Individual Tenants are tenants of Lennar, holding leases
at Arbor Lake of at least one year duration, who have
requested CATV service from Dynamic. R. at 242. Lennar
refused to allow Dynamic to install the cable and wiring
necessary to provide CATV service to the residents of Arbor
Lake, thereby denying such residents access to Dynamic's
available, licensed CATV service in violation of Section
83.66 and Section 8A-132(b)(2) of the Dade County Code. R.
at 242-43,

After reviewing the stipulation of facts and
hearing the arguments of the parties, the Circuit Court

entered its Final Declaratory Judgment and Injunction on

October 13, 1983. R. at 244-48. On November 2, 1983, after
granting Lennar's motion for rehearing, R. at 251-60, the

Circuit Court entered its Amended Final Declaratory

Judgment and Injunction (hereinafter "Amended Judgment").

The court concluded that Section 83.66(1) is a proper exer-
cise of the State's police power. R. at 269-73. However,

the court found the precedent of Loretto v. Teleprompter

Manhattan CATV Corp., 458 U.S. 419 (1982), to be

controlling, and held that the intrusion of equipment

necessary to provide CATV service to the tenants at Arbor



Lake would be a taking of Lennar's property for which full
compensationkwas required under the Florida and United
States Constitutions. R. at 271-72. Consequently, the
Circuit Court held invalid that portion of Section 83.66(1)
which provides, "nor shall such tenant or cable television
service be required to pay anything of value in order to
obtain or provide such service . . . ." R. at 272. Finally,
the Circuit Court concluded that the offending clause could
be severed from Section 83.66(1) without doing violence to
the primary legislative intent, and that the statute could
be saved by requiring the payment of full compensation to
Lennar. R. at 272-73,

Lennar appealed the Circuit Court's decision
challenging that portion of the court's ruling which
concluded that the court could sever the offending clause
and require that just compensation be paid for any taking of
Lennar's property pursuant to Section 83.66. Dynamic and
the Individual Tenants jointly cross-appealed challenging
the Circuit Court's holding that Section 83.66(1) authorized
a taking of property for which compensation must be paid.

In a per curiam decision the Third District Court of Appeal

reaffirmed its earlier holding in Storer Cable T.V. of

Florida, Inc. v. Summerwinds Apartments Assocs. Ltd.,

451 So.2d 1034 (Fla. 3d DCA 1984), appeal pending, No.

65,620 (Fla., filed July 16, 1984), that Section 83.66 "is



unconstitutional as permitting a taking of property without

compensation.” Lennar Corp. v. Dynamic Cablevision of

Florida, Inc., No. 83-2769, slip op. at 1 (Fla. 3d DCA

September 11, 1984) (per curiam). On September 25, 1984
Dynamic filed its notice of appeal, thereby vesting juris-
diction in this Court. Fla. R. App. P. 9.030(a)(1)(A)(ii).
By order dated October 30, 1984, this Court granted
Appellants' motion to consolidate this case with the pending

appeal in Storer Cable T.V. of Florida, Inc. v. Summerwinds

Apartments Assoc., Ltd., No. 65,620 (Fla., filed July 16,

1984). An expedited briefing schedule was established and
the Appellants hereby submit their Initial Brief in this

consolidated appeal.

II. ISSUES PRESENTED

A. Did The Third District Court of Appeal Err in
Holding That Loretto Controls This Case And
That Section 83.66 Effects A Taking of
Lennar's Property For Which Compensation Is
Required?

B. Did the Third District Court of Appeal Err In
Holding That Section 83.66 Did Not Authorize

Compensation To Be Paid For Any Taking Of
Property Permitted By That Section?

III. SUMMARY OF ARGUMENT

Section 83.66 vests the right of cable television
access in tenants and is a constitutional exercise of the

State's police power over landlord-tenant relationships.



Consequently, the Supreme Court's Loretto decision is not
dispositive of the issues of this case; rather, the Coconut
Creek decision is controlling, and this Court should hold
that the Stétute does not effect a taking of property for
which compensation must be paid.

Even if the Supreme Court's decision in Loretto
controls the disposition of this case and Section 83.66 is
construed to permit a taking of property for which compen-
sation must be paid, that Section must be presumed valid and
should not be declared unconstitutional unless patently
invalid. The fundamental rules of statutory construction
require this Court to make every effort to sustain the
constitutionality of that Section and to give effect to the
Florida Legislature's clear mandate that every tenant must
have access to cable television.

Section 83.66 can be construed in a manner that
will satisfy the constitutional requirement that just com-
pensation be paid for any taking of private property. If
the clause in subsection (1) of Section 83.66 prohibiting
the landlord from extracting payment for the right to obtain
or provide CATV service is found to be inconsistent with the
constitutional mandate of just compensation, then that
clause can be excised from the Statute. Since there is a
self-executing constitutional mandate to provide just com-

pensation for any taking of property, there is no need for



enabling legislation or a specific legislative mandate to
pay compensation. Consequently, this Court may cure any
deficiency in the Statute by severing any offending clause
and requiring the payment of compensation as required by the
Federal and State Constitutions. Alternatively, subsection |
(5) of Section 83.66 requires the cable operator to pay
damages to the property owner and that subsection should be
construed to include the payment of compensation.

The Supreme Court's decision in Loretto clearly
establishes that the enactment of Section 83.66 was a proper
exercise of the State's police power. Both federal and
Florida court decisions hold that when a valid exercise of
the State's police power causes a taking of private pro-
perty, the proper remedy for the taking is an award of com-
pensation, not invalidation of the law that authorized the
taking in the first instance.

Alternatively, if the Court holds that compensation
cannot be aQarded to remedy a taking of property caused by
an exercise of the State's police power, then in order to
uphold the constitutionality of Section 83.66, the Court
should construe the Statute in a manner that would grant
CATV operators a limited power of eminent domain. Such a’
construction would allow for the achievement of the
Legislature's purpose and any delegated authority would be

circumscribed.



IV. ARGUMENTS

A. SECTION 83.66 IS A CONSTITUTIONAL EXERCISE
OF THE POLICE POWER AND DOES NOT PERMIT A
TAKING OF PROPERTY.

The District Court of Appeal and the Circuit Court
erroneously concluded that the decision of the United States

Supreme Court in Loretto v. Teleprompter Manhattan CATV

Corp., 458 U.S. 419 (1982), controls the disposition of this
case and that Section 83.66(1) permits a taking of private
property for which compensation must be paid.é/ Appellants
submit that Section 83.66(1) is a valid exercise of the
State's police power authority over the landlord-tenant
relationship; that Section 83.66 does not effect a taking of

private property; that Section 83.66 is distinguishable from

3/ section 83.66(1) states:

No tenant having a tenancy of one year or
greater shall unreasonably be denied access
to any available franchised or licensed cable
television service, nor shall such tenant or
cable television service be required to pay
anything of value in order to obtain or pro-
vide such service except those charges nor-
mally paid for like services by residents of,
or providers of such services to, single
family homes within the same franchised or
‘licensed area and except for installation
charges as such charges may be agreed to bet-
ween such tenant and the provider of such
services.



the New York statute construed in Loretto and therefore

Loretto is not controlling; and that Coconut Creek Cable

T.V., Inc. v. Wynmoor Ltd. Partnership, Case No. 81-145304

CL (17th Jud. Cir. Broward Co., July 9, 1982), aff'd, 434

So.2d 903 (Fla. 4th DCA), review dismissed, 436 So.2d 101

(Fla. 1983), app. dismissed, U.S. , 104 s.Ct. 690

(1984), compels the conclusions that Loretto does not
control the disposition of this lawsuit and that Section
83.66 does not effect a taking of property.

The New York statute at issue in Loretto vested
CATV companies with the right to install CATV equipment on
the property of an apartment building for the dual purposes
of developing a rooftop highway of cable and selling CATV
services to the tenants of each building. The Supreme Court
confirmed New York's right to impose such requirements as a

proper exercise of the state's police power. See Loretto,

458 U.S. at 425. The Court held, however, that because the
statute gave independent property rights to third party CATV
companies, it was an excessive exercise of the state's
police power and constituted a "taking" under the Fifth and
Fourteenth Amendments to the Federal Constitution. Id. at
440-41. The Court remanded the case to the Court of Appeals
for the State of New York to determine the amount of compen-

sation due the landlord from the CATV company. Id. at 441.



While the New York statute is similar to Section
83.66 in that both statutes were enacted pursuant to each
state's police power and both involve CATV access rights,
the Florida statute is functionally and legally d}fferent

from the New York statute because it vests CATV access

rights in the tenant not the CATV company.i/ To appreciate

the distinction this Court need only consider the Supreme
Court's opinion:

Teleprompter also asserts the related argument
that the State has effectively granted a
tenant the property right to have a CATV
installation placed on the roof of his
building, as an appurtenance to the tenant's
leasehold. The short answer is that [the New
York statute] does not purport to give the
tenant any enforceable property rights with
respect to CATV installation, and the lower
courts did not rest their decision on this
ground. Of course, Teleprompter, not
appellant's tenants, actually owns the
installation. Moreover, the government does
not have unlimited power to redefine property
rights. »

458 U.S. at 439 (footnote omitted) (emphasis added). 1In
light of the Supreme Court's admonition that its holding in

Loretto was "very narrow," 458 U.S. at 441, the distinction

4/ The New York statute is also different in that the
landlord has virtually no control over the installation of
the CATV wires, see 458 U.S. at 440-4]1 n.19, compare
§83.66(2), and more than one CATV company can unilaterally
install its CATV wires in the landlord's building, see 458

U.S. at 437, compare §83.66(3).
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existing tenants' rights laws already on the books, Section
83.66 is a de minimis intrusion.

Section 83.66 promotes a valid legislative concern
in facilitating the reﬁting public's access to the important
educational and community benefits of CATV service. As
indicated above, this type of police power regulation is in
keeping with countless other pieces of health and welfare
legislation. Accordingly, under the "multi-factor ingquiry,"
which Loretto specifically held to apply to certain
landlord-tenant regulations (e.g., access to utility
services), Section 83.66 does not constitute a taking of
property for which compensation must be paid. See 458 U.S.
at 440.

United States Supreme Court precedent subsequent to
Loretto clearly shows that, because of the distinctions bet-
ween the New York statute considered in Loretto and Section

83.66, Loretto is not controlling. 1In Coconut Creek

Cable T.V., Inc. v. Wynmoor Ltd. Partnership, Case No.

81-145304 CL (17th Jud. Cir, Broward Co., July 9, 1982),

aff'd, 434 so.2d 903 (Fla. 4th DCA) (per curiam), review

dismissed, 436 So.2d 101 (Fla. 1983), app. dismissed,

U.S. , 104 S.Ct. 690 (1984),§/ a Florida statute,

5/ A copy of the Circuit Court's decision in Coconut Creek
is included in the Appendix to Appellants' Brief at 1-10.
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