


JUROR NUMBER FOUR: May I speak? Sir?
THE COURT: You can ask a question.

JUROR NUMBER FOUR: That is what I mean. I
want to be absolutely correct --

THE COURT: I am trying to respond only to
the question. I don't try to go out to the
question.

JUROR NUMBER FOUR: The question didn't
communicate what we wanted.

THE COURT: I thought it might not.

JUROR NUMBER FOUR: May I say what I think we
heard and have you tell me whether it is
right or wrong?

THE COURT: I don't want to get into a
colloquy, that is one thing. Just tell me
the are that you are referring to.

JUROR NUMBER FOUR: The assumption of sanity
area.

THE COURT: Are you talking about the
instruction as it concerns sanity?

JUROR NUMBER FOUR: Yes. I believe that will
answer the question. T 470-471
A further colloquy occurred during which Petitioner's
counsel reiterated his request to specify to the jury that the
state has the burden of proof as to the issue of sanity. T 472.
The trial judge nonetheless re-read Standard Jury Instruction
3.04(b) to the jury. T 472-474.
Thereafter, the jury twice requested complete reinstruction.

T 486, 528.
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The jury specifically asked who had the burden of proof. The
trial judge, in response to Petitioner's counsel request to
specify to the jury that the State's burden of proof included
sanity, stated "you know, they know."™ T 469. Unfortunately, the
jury did not know that the State's burden of proof also included
the defendant's sanity in that when they were instructed by the

court that the burden of proof extended to every element, they

immediately made known that they needed further instructions
specifically as to the area of sanity. SR 470-471. This clearly
shows that the jury separated the general instructions on burden
of proof and reasonable doubt, and the trial judge's further

specific reference to burden of proof as to every element, from

the specific insanity instruction.

The jury's separation of the instructions was understand-
able. Standard Jury Instruction 2.03 (plea of not guilty;
reasonable doubt and burden of proof) refers to the prosecution
having to prove two elements. It also attaches the presumption

of innocence to each allegation in the information. The instruc-

tions on the individual crimes also refer solely to the proof of
elements. The statement in Standard Jury Instruction 2.03 that
the defendant is not required to prove anything is made solely in
that context as to proof of elements.

On the other hand, Standard Jury Instruction 3.04(b) does
not refer to the issue of the defendant's sanity as an element of

the State's case. Rather, it juxtaposes this issue as something
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needing to be shown by the defense, that is, it establishes a
requirement that insanity be shown/proved, with the sole possible
inference being that it be shown by the defense.,

Standard Jury Instruction 3.04(b) certainly lacks the
clarity found in federal jury instructions which set forth
federal law that operates as does Florida law in placing the
ultimate burden of proof on the prosecution as to the defendant's

sanity. See e.g. United States v. Manetta, supra; United States

v. Lyons, supra. For example, the Seventh Circuit Pattern 4.02

instruction reads as follows:

The sanity of the defendant at the time of
the offense charged is an issue. This means
that, in addition to proving beyond a
reasonable doubt the elements of the offense
charged, the government must also prove
beyond a reasonable doubt either that at the
time of the offense charged the defendant did
not have a mental disease or defect, or that
despite the mental disease or defect he had
substantial capacity both to appreciate the
wrongfulness of his conduct and to conform
his conduct to the requirements of the law.
1 E. Devitt and C. Blackmar, Federal Jury
Practice and Instruction (Section 14.17 (3d
Ed. 1983)

Similarly, the Fifth Circuit Special Pattern Instruction No.

10 provides:

There is an issue in this case concerning the
sanity of the Defendant at the time of the
acts or events alleged in the indictment.

The sanity of the Defendant at the time of an
alleged offense must be established by the
Government beyond a reasonable doubt because
willful intent, as you have been instructed,
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is an essential element of the offense
charged, and a person who is insane is not
capable of forming such intent.

Pattern Jury Instructions (Criminal Case) (5th Cir.

1978).

It must also be pointed out that any analogies to the
entrapment instruction should not be drawn. Unlike the entrap-
ment defense, the issue of sanity is an element of the State's

case once the issue is raised. Parkin v, State, supra; Byrd v.

State, supra; Holmes v. State, supra. See also United States v.

Lyons, supra. Moreover, the entrapment instruction does not

contain any presumption whereas the presumption of sanity is an
integral part of the Standard Jury Instruction 3.04(b). That
presumption distinguishes the two issues and makes it all the
more important for the jury to be informed of the State's
ultimate burden of proof.

Even assuming arguendo that insanity is an affirmative
defense, once a defendant introduces evidence on his theory of
defense, the jury should be instructed that the standard of proof
beyond a reasonable doubt applies to the affirmative defense.

United States v. Corrigan, 548 F.2d 879 (10th Cir. 1977).

Specific instruction which is defective in respect to the burden
of proof is not remedied by correct general statements elsewhere

in the charge unless the general statement clearly indicates that
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it applies to the defective instruction. Id. 1In the case of an
affirmative defense, the potential for misinterpretation is too

great to permit ambiguity. Id.
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II

S m—

A FURTHER ANALYSIS OF THE INSANITY INSTRUCTION 3.04(b)

The Florida Standard Jury Instruction 3.04(b, as read to

the jury, provided:

An issue in this case is whether the Defen-
dant was legally insane when the crime
allegedly was committed. You must assume
she was sane unless the evidence causes you
to have a reasonable doubt about her sanity.

If the Defendant was legally insane, she is
not guilty. To find her legally insane,
these three (3) elements must be shown to the
point you had a reasonable doubt about her
sanity:

One, the Defendant had a mental infirmity,
defect or disease;

Two, the condition caused the Defendant to
lose her ability to understand or reason
accurately;

And three, because of the loss of these
abilities, the Defendant did not know what
she was doing or did not know what -- or did
not know what would result from her actions,
or did not know it was wrong, although she
knew w2hat she was doing and its conse-
guences., T 455-456.,

In determining the issue of insanity, you
may consider the testimony of expert and
non—-expert witnesses.

The question you must answer is not whether
the defendant is legally insane today, or has
always been legally insane; but simply if the
defendant was legally insane at the time the
crime allegedly was committed. T 455-456.

In Sandstrom v. Montana, 442 U.S. 510, 99 sS. Ct. 2450

(1979), the United States Supreme Court indicated that:
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The threshold inquiry in ascertaining the
constitutional analysis applicable to this
kind of jury instruction is to determine the
nature of the presumption it describes. See
Ulster County Court v. Allen, 442 U,S. 140,
—5"7"73“7)“‘!1 -163, 99 S. Ct. 2213, 2224-2227, 60 L.EQ.
2d 777 (1979). That determination requires
careful attention to the words actually
spoken to the jury, see id., at 150-159, n.
16, 99 S. Ct., at 2225 for whether a defen-
dant has been accorded his constitutional
rights depends upon the way in which a
reasonable joror could have interpreted the
instructions.

"Id. at 514, 99 S. Ct. at 2454"

At bar, the Standard Jury In%truction 3.04(b) clearly
provides that the jury must or shall presume an individual is
sane. The Sandstrom court held that an interpretation of such a
jury instruction "requires careful attention to the word actually
spoken" to the jurofs and "depends upon the way in which a

reasonable juror could have interpreted the instruction." The

focus is thus on the pertinent language of the instruction. This
Honorable Court should agply the "reasonable juror" interpreta-
tion of the instruction test formulated in Sandstrom in its
analysis.

An analysis of the Standard Jury Instruction 3.04(b) should
begin with "careful attention to the words actually spoken,"
Sandstrom. The first sentence of this instruction provides: "An
issue in this case is whether the Defendant was legally insane
when the crime allegedly was committed.” This "issue" arises as
follows: First, under Florida law, a person is presumed to be

sane. Parkin. Second a defendant must enter a not guilty plea
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and notify the court if he intends to rely on the defense of

insanity. Fla. R. Crim. P. 3.216. 1In Preston v. State, 444 So.

2d 939 (Fla. 1984), this Honorable Court citing Parkin held "the
burden is on the Defendant to place in evidence matters that show
his insanity. Id., at 544.

Hence, the "issue" of insanity would have to be raised by
the defense during the trial. The defendant would have to
introduce evidence on this issue or, at the very least, raise it
through the State's case in chief. Thus, the first sentence of
the instruction would be an indication to the jury that "an
issue" of insanity has been raised by the defense. Obviously,
the State will not raise "an issue" of insanity.

The second sentence of this insanity instruction provides:
"You must assume he was sane unless the evidence cause you to
have a reasonable doubt about his sanity." This sentence
establishes the presumption of sanity and indicates that it is
rebuttable. The initial phrase of this sentence expressly

informs the jury that they must or shall apply a presumption that

the Defendant is sane. This automatically relieves the State of
any burden of establishing a defendant's sanity.

The insanity instruction mandates a rebuttable presumption
of sanity. Parkin a presumption is interjected into a criminal
crime trial where the Defendant has raised "an issue" of insanity
through the appropriate pleading plus carrying the defense burden
to place in evidence matters that show his insanity. Parkin,
Preston. How is this rebuttable presumption of sanity explained

to the jury?
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The second phrase of the sentence states: "....unless the
evidence causes you to have a reasonable doubt about her sanity."
Although the instruction does not expressly state, that unless

the evidence from the defense causes you to have a reasonable

doubt about the defendant's sanity, this is a clear implication
from the instruction. First, the defendant raised "an issue" of
insanity. Second, the defendant is presumed sane. Third, a
defendant would, of necessity, have to come forward with evidence

to rebut this presumption of sanity. Parkin, Preston. It seems

clear that the burden is shifted to the Defendant to produce
"evidence" to cause the juror to find a reasonable doubt about
the defendant's sanity. The insanity instruction establishes the
state's presumption of sanity, but shifts to the defendant the
burden of producing‘evidence to create a reasonable doubt as to
the defendant's sanity. A "reasonable juror" could have inter-
preted the instruction to require a defendant to prove or
establish a reasonable doubt about the defendant's sanity.

The second paragraph of the Standard Jury Instruction on

Insanity 3.04(b) further compounds this error. The instruction
states:

"If the Defendant was legally insane he/she

is not guilty. To find him/her legally

insane, these three (3) elements must be

shown to the point you had a reasonable doubt

about his/her sanity...."
These instructions are silent as to who must establish the three

(3) elements to the point the jurors have a reasonable doubt as

to the Defendant's sanity. However, it appears from the instruc-
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tion that the Defendant is given the burden of proof to prove
insanity. A defendant is presumed sane. The Defendant to
prevail must naturally overcome this presumption. The result is
an improper burden on the Defendant to establish a reasonable
doubt as to his or her sanity. There is no indication in the
Standard Instruction on Insanity 3.04(b) as to the State's
ultimate burden of proof on the issue of the Defendant's sanity.
This instruction on insanity is in contrast to Florida law as

stated by this Honorable Court in Parkins, supra:

"When the presumption of Sanity is rebutted
then the State must prove Sanity beyond every
reasonable doubt, just as it must prove other
elements of the offense."”

lﬁ" at 821

The instruction never informs the jury that the presumption of
sanity vanishes upon introduction of evidence of insanity.
Frynch.

Applying the "reasonable juror" test as delineated in
Sandstrom, a reasonable juror could reasonably have understood
the instruction to require a defendant to prove that he or she
was insane or prove beyond a reasonable doubt that she was
insane. The insanity instructions clearly places an affirmative
burden on the Defendant to prove that he or she is insane to
overcome the presumption of sanity. The instruction clearly does
not inform the jury that: "When the presumption of sanity is
rebutted then the state must prove sanity beyond a reasonable

doubt, just as it must prove other elements of the offense.” See
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Parkin. Therefore the standard instruction on insanity is an
improper statement of Florida law on the insanity defense and

utterly fails to delineate the proper burden of proof on this

issue,
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Effect Of The Erroneous Jury Instruction On Insanity

The burden of proof in a criminal case always remains with
the prosecution and is never shifted on any issue to the defen-

dant. In re Winship, 397 U.S. 358, 90 S. Ct. 469 (1970); United

States v. Manetta, 551 F. 24 1352 (5th Cir. 1977). "In all kinds

of litigatibn it is plain that where the burden of proof lies may

be decisive of the outcome." Speiser v. Randall, 357 U.S. 513,

525, 78 S. Ct. 1332 (1958). At bar, the burden was improperly
placed on Petitioner rather than on the prosecution to prove that
she was insane. This is contrary to Florida law. And since this
allocation of- the burden of proof was erroneous, then that
constitutes a denial of due process of law as guaranteed by the
Fourteenth Amendment.

The Sandstrom Court focused on the language of the instruc-
tion which contained the presumption. The one sentence in the
Standard Instruction 2.03 concerning reasonable doubt which
states that "the defendant is not required to prove anything,"
refers clearly to the element of the crime. It follows an
instruction on how the state overcomes the defendant's presump-
tion of innocence as to each material allegation of the informa-
tion. This one sentence reference in the middle of the reasonable
doubt instruction could not possibly clarify or rectify the
extreme deficiencies in the standard jury instruction on in-

sanity.
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¥,

Petitioner acknowledges that this Honorable Court adopted

the Florida Standard Jury Instruction in Criminal Cases (2d E4d.).
’ -_ Y

However, this Honorable Court in its opinion authorizing the use

of the instructions, In The Matter Of The Use By The Trial

Courts of the Standard Jury Instruction in Criminal Cases, 431

So. 2d 594, 598 (Fla. 1981) noted the following:

The court récognizes that the initial
determination of the applicable substance of
law in each case should be made by the trial
judge. Similarly, the court recognizes that
no approval of these instructions by the
court could relieve the trial judge of his
responsibility under the law to charge the
jury properly and correctly in each case as
it comes before him."

Petitioner contends that the Standard Jury Instruction on
insanity 3.04(b) and the jury instructions viewed in its entirety
did not properly and correctly charge the jury on Florida law on
the insanity defense. At a minimum, this Honorable Court should
hold that a reasonable juror could interpret the jury instruc-
tions, taken as a whole, in a matter that does not correctly
state Florida law which was extremely prejudicial to Petitioner
at bar.

The Florida Standard Jury Instruction on Insanity
misstates Florida law and utterly fails to delineate the burden
of proof as to the insanity defense. The concept of sanity and
insanity at the time an individual commits a criminal offense is

an extremely difficult concept for a lay jury to apply to a given

situation. The jurors are routinely called upon to resolve
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diametrically opposed opinions of the experts. The citizens of
our state who are called on to serve on juries need clarity not
an obscure crypogram. These jurors must be provided clear,
concise and thorough instructions on the issue of insanity and
the burden of proof in order to accomplish their difficult task.
What is to be gained by confusion, obscurity and ambiguity? The
jurors, at bar, expressly questioned the trial judge on the issue
of the burden of proof on insanity. T 468-472., Petitioner's
requests for special instructions on insanity (T 467) clearly
delineates the proper burden of proof as a correct statement of
Florida law. All Petitioner sought was a correct statement of
Florida law. She deserves no less. The trial judge's failure to
instruct the jury on the proper burden of proof in applying the
insanity defense resulted in substantial prejudice to Petitioner
and resulted in reversible error. Petitioner requests this
Honorable Court to reverse the decision of the Fourth District

Court of Appeal and remand the cause for new trial.
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CONCLUSION

Petitioner respectfuliy requests this Honorable Court to
reverse the decision of the Fourth District Court of Appeal and

remand the cause for a new trial.
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