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INTRODUCTORY NOTE 

T h e  P e t i t i o n e r  , S T A T E  FARM MUTUAL AUTOMOBILE INSUR-  

ANCE COMPANY, w i l l  be referred t o  as " S T A T E  FARM"; and 

R e s p o n d e n t ,  SHERAN PORR, w i l l  be referred t o  as "BORR" 

and he r  deceased son as "WARD". R e f e r e n c e s  t o  the 

A p p e n d i x  are designated as ( A p p .  1 



STATEMENT OF THE CASE 
AS I T  APPLIES TO JURISDICTION 

A. F a c t s  

Respondent, WARD, minor son of named in su red ,  PORR, 

was k i l l e d  i n  an automobile a c c i d e n t  i n  August of  1981, 

whi le  a passenger  i n  a t r u c k  owned by PORR and n e g l i g e n t l y  

dr iven  by Glenn S p r a d l i n ,  a family  f r i e n d .  

STATE FARM and PORR had t h r e e  s e p a r a t e  l i a b i l i t y  

p o l i c i e s  on t h r e e  d i f f e r e n t  v e h i c l e s ,  i nc lud ing  t h e  one 

involved i n  t h e  acc iden t .  These p o l i c i e s  had i d e n t i c a l  

language which provided that t h e r e  was no l i a b i l i t y  

coverage f o r  bodi ly  i n j u r y :  " t o  any i n s u r e d  o r  any member 

of an i n s u r e d ' s  family r e s i d i n g  i n  the i n s u r e d ' s  household." 

The t h r e e  p o l i c i e s  f u r t h e r  provided uninsured m o t o r i s t  

f o r  bodi ly  i n j u r y  which an i n s u r e d  is  l e g a l l y  e n t i t l e d  t o  

c o l l e c t  from the owner o r  d r i v e r  o f  an uninsured motor 

v e h i c l e ,  The bodi ly  i n j u r y  must be caused by a c c i d e n t  

a r i s i n g  o u t  o f  t h e  o p e r a t i o n ,  maintenance o r  use of an 

uninsured motor v e h i c l e .  (App. A,  Pg. 11 & 12 of  ~ x h i b i t s )  

The t h r e e  p o l i c i e s  f u r t h e r  provided t h a t  an uninsured - 

motor v e h i c l e  means: "A l and  motor v e h i c l e  n o t  i n s u r e d  o r  

bonded f o r  bod i ly  i n j u r y  l i a b i l i t y  a t  t h e  t i m e  of t h e  

acc iden t . "  (App. A,  Exh ib i t  A ,  Pg. 11) 



B. HOLDING O F  DISTRICT COURT OF APPEAL, FIRST DISTRICT 
OF FLORIDA 

On t h e s e  f a c t s  t h e  Court h e l d  (App. D )  : 

1. That the  exc lus ion  of coverage on t h e  motor 

veh ic l e  involved i n  t h e  acc iden t  i n  controversy was 

pe rmiss ib l e  a s  t o  t h e  uninsured m o t o r i s t  p rov i s ions  of 

t h a t  po l icy .  

2 .  That i t  was not  permiss ib le  f o r  S t a t e  Farm t o  

deny uninsured m o t o r i s t  coverage under the  o t h e r  two ----- 

p o l i c i e s .  

3 .  That those  two p o l i c i e s  of insurance  provid ing  

uninsured m o t o r i s t  coverage s t a c k .  

4. That t h i s  case  i s  on " a l l  fours"  with t h e  case  

of Cur t in  v. S t a t e  Farm Mutual Automobile Insurance 

Company, 449  So.2d 293 (F la .  5 th  DCA 1984) .  



POINTS ON J U R I S D I C T I O N  

The D e c i s i o n  of the  D i s t r i c t  C o u r t  of A p p e a l ,  F i r s t  

D i s t r i c t ,  i s  i n  direct  c o n f l i c t  w i t h  dec is ions  of C o u r t s  

of A p p e a l  and this C o u r t  on the f o l l o w i n g :  

THE COURT'S HOLDING THAT WARD WAS INJURED WHILE 

RIDING AS A PASSENGER I N  AN UNINSURED MOTOR 

VEHICLE IS I N  DIRECT CONFLICT WITH T H I S  COURT'S 

HOLDING I N  R E I D  v. STATE FARM F I R E  AND CASUALTY 

COMPANY, 353 S o . 2 d  1 1 7 2  ( F l a .  1 9 7 7 )  - 

BY ADOPTING THE HOLDING OF THE F I F T H  D I S T R I C T  

COURT CURTIN v. STATE FARM MUTUAL AUTOMOBILE 

INSURANCE COMPANY, 4 4 9  S o . 2 d  2 9 3  ( F l a .  A p p .  5 t h  - 

DCA 1 9 8 4 )  AS BEING ON ALL FOURS WITH THE SUBJECT 

CASE, THE F I R S T  D I S T R I C T  COURT'S HOLDING THAT 

FLORIDA STATUTE 6 2 7 . 7 2 7  DOES NOT ALLOW STATE 

FARM TO EXCLUDE UNINSURED MOTORIST COVERAGE TO 

WARD IS I N  DIRECT CONFLICT WITH T H I S  COURT'S 

HOLDING I N  NEW HAMPSHIRE INSURANCE GROUP v. - 
HARBACH, 4 3 9  S o . 2 d  1 3 8 3  ( F l a .  1 9 8 3 ) .  



THE COURT'S HOLDING THAT THE TWO P O L I C I E S  PRO- 

VIDING UNINSURED MOTORIST COVERAGE ON THE VEHICLE 

OF PORR NOT INVOLVED I N  THE ACCIDENT STACK I S  I N  

DIRECT CONFLICT WITH THE HOLDINGS OF T H I S  COURT 

I N  SOUTH CAROLINA INSURANCE CO. V. KOKAY. 398 

S o . 2 d  1 3 5 5  ( F l a .  1 9 8 1 ) ;  STATE FARM MUTUAL AUTOMO- 

B I L E  - INSURANCE COMPANY v. TAYLOR, 434  S o . 2 d  37  

( F l a .  5 t h  DCA 1 9 8 3 )  and NEW HAMPSHIRE INSURANCE 

GROUP v. HARBACH, 4 3 9  S o . 2 d  1 3 8 3  ( F l a .  1 9 8 3 ) .  - 



A R G U M E N T  

POINT I 

THE COURT'S HOLDING THAT WARD WAS INJURED WHILE 
R I D I N G  AS A PASSENGER I N  AN UNINSURED MOTOR 
VEHICLE IS I N  DIRECT CONFLICT W I T H  THIS COURT'S 
HOLDING I N  REID v .  STATE FARM FIRE AND CASUALTY 
COMPANY, 353 So.2d 1 1 7 2  ( F l a .  1977)  

By i t s  ho ld ing ,  t h e  D i s t r i c t  Court  of  Appeal 

over looks  and misconstrues  t h e  ho ld ing  o f  t h i s  Honorable 

Court  i n  Reid v. S t a t e  Farm F i r e  and Casual ty  Company, - 
352 So.2d 1 1 7 2  (F l a .  1977 )  . I n  Reid, t h i s  Court  ho lds  

a t  page 1173: 

W e  ho ld  t h a t  t h e  family  c a r  i n  t h i s  ca se  
i s  n o t  an uninsured motor v e h i c l e .  I t  
i s  i n s u r e d  and it does n o t  become uninsured 
because l i a b i l i t y  coverage may n o t  be a v a i l -  - 
a b l e  t o  a p a r t i c u l a r  i n d i v i d u a l .  Taylor  

& - 
v. Safeco Insurance Co.. 298 So.2d 2 0 2  - - - - - - - - - - - - - - - - . 
( F l a .  1st DCA 1 9 7 4 )  ; Centennia l  Insurance 
Co .  v. Wallace. 330 So.2d 815 ( F l a .  3d DCA 
1976) . ( ~ m ~ h a s i s  added) 

The D i s t r i c t  C o u r t ' s  Opinion accord ing ly  i s  i n  

d i r e c t  c o n f l i c t  wi th  t h e  ho ld ing  i n  Reid, sup ra .  



POINT I1 

BY ADOPTING THE HOLDING OF THE FIFTH DISTRICT 
COURT I N  CURTIN v. STATE FARM MUTUAL AUTOMOBILE 
INSURANCE-COMPANY, 449 So.2d 293 ( F l a ,  App. 5 t h  
DCA 1984) AS BEING ON ALL FOURS W I T H  THE SUBJECT 
CASE, THE FIRST DISTRICT COURT'S HOLDING THAT 
FLORIDA STATUTE 627.727 DOES NOT ALLOW STATE: 
FARM TO EXCLUDE UNINSURED MOTORIST COVERAGE 
TO WARD I S  I N  DIRECT CONFLICT W I T H  THIS C0URT"S 
HOLDING I N  NEW HAMPSHIRE INSURANCE GROUP v. 
HARBACH, - 439 20.2d 1383 ( F l a .  1983 ) .  

By a d o p t i n g  t h e  r ea son ing  o f  t h e  D i s t r i c t  Cour t  o f  

Appeal i n  C u r t i n ,  the F i r s t  D i s t r i c t  Cour t  o f  Appeal 

h a s  h e l d  t h a t  F l o r i d a  S t a t u t e  627.727 does  n o t  p e r m i t  

STATE FARM t o  exc lude  un in su red  m o t o r i s t  coverage  t o  

a  household  member f o r  two v e h i c l e s  which w e r e  - n o t  

i nvo lved  i n  t h e  a c c i d e n t .  Tha t  Opinion i s  i n  d i r e c t  

c o n f l i c t  w i th  t h i s  C o u r t ' s  Opinion i n  N e w  Hampshire 

Insurance  Group v. Harbach, 439 So.2d 1383 (F l a .  1983 ) .  

That  c a s e  h o l d s  a t  Page 1385: 

W e  conc lude  t h a t  s e c t i o n  627.4132. as ~- ~ - - 

w r i t t e n  when t h i s  a c t i o n  a r o s e ,  had two pur-  
poses .  F i r s t ,  t h e  s t a t u t e  l i m i t e d  a n  i n s u r e d  
t o  t h e  coveracre c o n t a i n e d  i n  t h e  s o l i c v  cover inq  - 
t h e  v e h i c l e  i nvo lved  i n  t h e  a c c i d e n t .  Second, t h e  
s t a t u t e  p r o h i b i t e d  t h e  s t a c k i n g  o f  coverages .  W e  - 
concur  w i t h  t h e  r ea son ing  o f  t h e  Second ~ i s t r i c t  
Cour t  o f  Appeal i n  Wimpee. S e c t i o n  627.4132, 
F l o r i d a  S t a t u t e s  (Supp. 1976) , p r o v i d e s  t h a t  a n  
y n s u r e d  i s  p r o t e c t e d  o n l y  t o  t h e  e x t e n t  of  the - 
coverage  h e  h a s  on t h e  v e h i c l e  i nvo lved  i n  t h e  
a c c i d e n t .  I' A s  t h e  c o u r t  i n  W i m o e e  s a i d .  " (w) e 

i 

are unable  t o  i n t e r p r e t  t h i s  o t h e r  t h a n '  t o  'Pro- 
v i d e  f o r  no  coverage  when t h e  i n s u r e d  h a s  no 



coverage  on t h e  v e h i c l e  i nvo lved  i n  t h e  a c c i d e n t . "  
376 So.2d a t  21. W e  a l s o  a g r e e  w i th  t h e  Wimpee 
c o u r t ' s  conc lu s ion  t h a t  M u l l i s  does  n o t  c o n t r o l  
i n  t h i s  c i rcumstance  because it was based on 
s e c t i o n  627.727, F l o r i d a  S t a t u t e s  (1971) ,  the 
un insured  motoris t  s t a t u t e .  The Th i rd  D i s t r i c t  
Cour t  o f  Appeal came t o  the same conc lu s ion  i n  
S t a t e  Farm Mutual ~ u t o m o b i l e  I n su rance  Co. v.  - 
Kuhn, 374 So.2d 1079 ( F l a .  3d DCA 1 9 7 9 ) .  
(Emphasis added) 

Harbach -- c l e a r l y  h o l d s  (1) t h a t  t h e  c l a s s  o f  v e h i c l e  

exc luded  from coverage  is  a l l o w a b l e ,  and (2 )  t h a t  un insured  

m o t o r i s t  coverage  i s  a v a i l a b l e  on ly  f o r  t h e  motor v e h i c l e  

i nvo lved  i n  t h e  a c c i d e n t .  



ARGUMENT 

POINT I11 

THE COURT'S HOLDING THAT THE TWO POLICIES PRO- 
V I D I N G  UNINSURED MOTORIST COVERAGE ON THE VEHICLE 
OF PORR NOT INVOLVED I N  THE ACCIDENT STACK IS I N  
DIRECT CONFLICT WITH THE HOLDINGS I N  SOUTH CAROLINA 
INSURANCE CO. v s .  KOKAY, 398 So.2d 13F5 (F la .  1981) ,  
TOWERY vs . STATE FARM MUTUAL AUTOMOBILE INSURANCE - 
COMPANY vs .  TAYLOR, 434 So.2d 37 ( F l a .  5 th  DCA 1983) 
B P ~  NEW HAMPSHIRE INSURANCE GROUP vs . HARBACH , 4 39 
S o ~ 2 d  1383 (F la .  1983) 

The D i s t r i c t  C o u r t ' s  holding:  

". . . t h i s  cause  i s  remanded f o r  r e in s t a t emen t  o f  t h a t  
p o r t i o n  of t h e  Complaint which seeks  recovery under 
t h e  uninsured m o t o r i s t  p r o v i s i o n  o f  t h e  p o l i c i e s  
i n s u r i n g  P o r r ' s  two v e h i c l e s  o t h e r  t han  h e r  t ruck .  " 
(Emphasis added) 

i s  i n  d i r e c t  c o n f l i c t  wi th  t h i s  Cour t ' s  op in ion  i n  Harbach, 

supra .  C o n f l i c t  i s  f u r t h e r  demonstrated by t h e  ho ld ing  

and a u t h o r i t i e s  c i t e d  t h e r e i n  i n  S t a t e  Farm Mutual Auto- 

mobile - Insurance Company v. Taylor ,  434 So.2d 37 (F l a .  

5 th  DCA 1983) In  -- Taylor ,  t h e  c o u r t  a t  page 37 s t a t e s :  

The t r i a l  c o u r t  pe rmi t t ed  s t a c k i n g  of  
uninsured m o t o r i s t  coverages under two 
p o l i c i e s ,  one i s s u e d  t o  Thomas C .  Taylor  and 
Sonia S. Taylor ,  and t h e  o t h e r  i s s u e d  t o  
Thomas Taylor .  S t a t e  Farm appea l s .  We 
r e v e r s e .  

To permi t  s t a c k i n g  o f  t h e s e  p o l i c i e s  
would i n  t h i s  i n s t a n c e  be a  v i o l a t i o n  of 
s e c t i o n  627.4132, F l o r i d a  S t a t u t e s  (1979) , 
which p r o h i b i t s  s t a c k i n g  in su rance  p o l i c i e s  
i nvo lv ing  t h e  same named in su red .  See 
South ~ a r o l i n a  Insurance Co. v. Kokay, 
398 So.2d 1355 (F l a .  1981) .  Although w e  
have been urged n o t  t o  fo l low it, we ag ree  
t h a t  t h e  op in ion  i n  Lowry v .  S t a t e    arm 
Mutual - Automobile Insurance Co., 421 So.2d 



6 6 8  (Fla .  3d DCA 1 9 8 2 )  correctly i n t e r p r e t s  
the l a w  under facts  s i m i l a r  t o  these. 
( E m p h a s i s  a d d e d )  . 

T h e  named in su red  i n  this case i s  as s ta ted  above, 

SHERAN PORR, on a l l  three pol ic ies .  

CONCLUSION - 

For the reasons contained h e r e i n ,  t h i s  H o n o r a b l e  

C o u r t  should exercise i t s  j u r i s d i c t i o n  and r e v i e w  t h e  

F i r s t  D i s t r i c t  C o u r t  of A p p e a l ' s  O p i n i o n  and t h i s  case 

on i t s  m e r i t s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

O'NEAL & O'NEAL 
A t t o r n e y s  a t  L a w  
P o s t  O f f i c e  D r a w e r  0 
G a i n e s v i l l e ,  F L  3 2 6 0 2  
( 9 0 4 )  3 7 6 - 5 2 2 6  

A t t o r n e y  fo r  P e t i t i o n e r  
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