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INTRODUCTORY NOTE 

Pe t i t ioner ,  STATE FARM MUTUAL AUTOMOBILE INSURANCE 

COMPANY, i s  referred to  in  t h i s  Brief as "STATE FARM", the 

Respondent, SHERAN PORR, Individually, and as Personal 

Representative of the Estate of Robert Ray Ward, w i l l  be 

referred to as "PORR", and the decedent as "WARD". Reference 

to the Record on Appeal i s  designated as (R- ) ;  and references 

to  the Appendix are  designated as (App. - ) . 
Uninsured Motorist Coverage i s  referred to  i n  t h i s  

Brief as U I M  coverage. 



SUMMARY OF ARGUMENT 

The arguments contained herein are  surmnarized as 

follows : 

1. The pol ic ies  of insurance discussed i n  t h i s  b r ie f  

do not provide U I M  coverage under any in te rpre ta t ion  o r  

construction of the terms of those insurance contracts .  

2 .  Public policy of the  S ta te  of Florida as expressed 

by the  l eg i s l a tu re  does not require tha t  U I M  coverage be 

provided by the  po l ic ies  of insurance on motor vehicles not 

involved i n  the accident.  This argument i s  divided in to  the 

following subparts: 

(a) The motor vehicle i n  which 'JARD was r id ing was 

not an uninsured motor vehicle.  

(b) The case of Mullis v.  S ta te  Farm Mutual 

Automobile Insurance Company, 252 So.2d 229 (Fla. 1971) i s  

not applicable to  t h i s  case because ?lul l is  holds only tha t  

U I M  coverage prescribed by the l eg i s l a tu re  s t a t u t o r i l y  

requires tha t  i t  provide the reciprocal  or  mutual equivalent 

of automobile l i a b i l i t y  prescribed by the Financial Responsi- 

b i l i t y  Law. That l a t t e r  law does not require tha t  WARD be 

covered under the provisions of tha t  l i a b i l i t y  insurance 

policy insuring tha t  automobile i n  which WARD was r id ing as 

a passenger. Reid v.  Sta te  Farm F i re  and Casualty Company, 



352 So. 2d 1172 (Fla. 1977). 

3 .  Public policy of the State of Florida as expressed 

by the legislature does not require that UIM coverage be 

provided by the policy of insurance on the motor vehicle 

involved in the accident. 



ARGUMENT 

POINT I 

THE HONORABLE SUPREME COURT SHOULD NOT BY 
CASE L A W  FURTHER EXPAND OR PROVIDE FOR A 
FURTHER EXCEPTION AS URGED BY THE INSTANT 
INSURANCE CARRIER TO LEGISLATIVELY DELINEATED 
UNINSURED MOTORIST BENEFITS, NOWHERE ALLOWED 
BY STATUTE, WHERE THE DISTRICT COURT OF APPEAL 
HAS RULED CONSISTENT WITH PRIOR CASE LAW 
DECISIONS THAT A MOTHER MAY RECOVER DAMAGES 
FOR THE DEATH OF HER MINOR CHILD CAUSED BY A 
NEGLIGENT, UNRELATED, UNINSURED DRIVER UNDER 
TWO UNINSURED MOTORIST COVERAGES ON TWO VEHICLES 
OWNED BY THE MOTHER AND NOT INVOLVED I N  THE 
FATAL CRASH. 

The f i r s t  e r r o r  i n  t h i s  p o i n t  s t a t e d  by PORR i s  t h a t  

t h e  l e g i s l a t u r e  has  n o t  l e g i s l a t e d  a g a i n s t  STATE FARM'S 

p o s i t i o n  i n  t h i s  ca se .  The second e r r o r  i s  t h a t  t h e  D i s t r i c t  

Court of  Appeal d i d  n o t  r u l e  c o n s i s t e n t  w i th  p r i o r  ca se  l a w .  

I n  a d d i t i o n  t o  t h o s e  m a t t e r s  argued under t h i s  p o i n t ,  

PORR (pages 2 5 ,  26, 27) a rgues  t h a t  t h e  S t a t e  Farm p o l i c i e s  

p rov ide  U I M  coverages on t h r e e  p o l i c i e s  between PORR and 

STATE FARM. This  l a t t e r  argument and conc lus ion  i s  a l s o  

erroneous and i s  a l s o  d i scussed  i n  t h i s  b r i e f  i n  t h e  argument 

under t h e  c r o s s  appea l .  

I n  making t h e s e  arguments PORR r e l i e s  on t h e  case  of 

C u r t i n  v .  S t a t e  Farm Mutual Automobile Insurance  Company, 

449 So.2d 293 ( F l a .  5 t h  DCA 1 9 8 4 ) .  This  l a t t e r  ca se  i s  a l s o  

b e f o r e  t h i s  Honorable Court and s e r v e s  a s  t h e  s o l e  b a s i s  f o r  

t h e  D i s t r i c t  Court of Appeal ' s  op in ion  i n  t h i s  ca se  con- 



ce rn ing  U I M  coverage v e l  -- non. Cur t in  i s  inc luded  i n  t h e  

Appendix t o  t h i s  b r i e f  because i t  i s  t h e  op in ion  of  t h e  

D i s t r i c t  Court of Appeal i n  t h i s  c a s e .  

A .  P u b l i c  P o l i c v  Does Not Reauire  That U I M  Be 
Provided I n  The P o l i c i e s  of Insurance  
I n s u r i n g  Motor Vehicles  Not Involved I n  
The Accident .  

Sec t ion  627.727, F l o r i d a  S t a t u t e s ,  p rov ides  i n  p a r t :  

(1) no automobile l i a b i l i t y  i n su rance  
cover ing l i a b i l i t y  a r i s i n g  o u t  of t h e  
ownership, maintenance,  o r  u s e  of any 
motor v e h i c l e  s h a l l  be  d e l i v e r e d  . . .  
u n l e s s  coverage i s  provided t h e r e i n  o r  
supplemental  t h e r e t o  f o r  t h e  p r o t e c t i o n  
of persons  i n su red  thereunder  who a r e  
l e g a l l y  e n t i t l e d  t o  r ecove r  damages 
from owners o r  oDerators  of uninsured 
motor v e h i c l e s  because of . . .  d e a t h ,  
r e s u l t i n g  therefrom.  (Emphasis added) 

The s t a t u t e  (which i s  c l e a r )  r e q u i r e s  t h a t  U I M  coverage 

be  i s s u e d  t o  p r o t e c t  t h e  i n su red  from owners o r  o p e r a t o r s  of  

un insured  motor v e h i c l e s !  PORR's p o s i t i o n  on t h i s  s t a t u t e  

and i t s  a p p l i c a t i o n  t o  t h e  f a c t s  i n  t h i s  c a s e  a r e  wrapped up 

i n t o  one sen t ence  of h e r  b r i e f  where a t  page 1 8 ,  she  s t a t e s ,  

"It i s  f u r t h e r  undeniable  t h a t  t h e  ' o r  o p e r a t o r '  of  t h e  

motor v e h i c l e  was t o t a l l y  un insured  . . . "  (Emphasis added) 

Upon t h i s  p o s i t i o n  hangs PORR's whole premise .  This  premise 

does n o t  s u s t a i n  POIIR's p o s i t i o n  because (1) Sec t ion  627.727,  

s u p r a ,  r e q u i r e s  t h a t  t h e  motor v e h i c l e  (no t  t h e  "or  opera tor" )  

have U I M  coverage,  (2) t h a t  f o r  t h e r e  t o  b e  U I M  coverage 

t h e r e  must be  an uninsured motor v e h i c l e ,  and ( 3 )  t h e  d r i v e r  



of PORR's automobile was not totally uninsured. 

STATE FARM'S initial brief sets forth the premise that (a) 

an uninsured motor vehicle was not involved in the accident 

and that (b) Florida Statute 627.727 did not mandate that 

UIM coverage be available to PORR in this case. STATE FARM 

stands firm on those positions. 

In Curtin, supra, the District Court of Appeal, Fifth 

District, relied on this Court's opinion in Mullis v. State 

Farm, supra, construing Florida's uninsured motor vehicle 

statute. PORR also relies on Mullis. Mullis, it is re- 

spectfully submitted, is not applicable to this case. 

In Curtin the District Court's opinion (App.- 5) 

states : 

State Farm's exclusion in Mullis for 
family-owned cars not insuredunder 
the volicv claimed-der is verv similar 

-A 

to the exclusion from coverage argued for 
6 State Farm under the Curtin policies: 
ail f amily-owned vehicles which* are 
insured under other policies. Such 
exceptions from coverage have been 
uniformly rejected or denied by the 
courts. (Emphasis added) 

That District Court in this case does not quote the 

exclusion referenced. That court could not --  there is no 

such exclusion in those policies, nor is there such an 

exclusion in Curtin since an uninsured motor vehicle was not 

involved in that case. Factually, ITullis is not in point 

since that case involved a situation where an insured was 



s t ruck  by an automobile and i n j u r e d  while  r i d i n g  a motor- 

cycle  not  insured by e i t h e r  l i a b i l i t y  o r  U I M  coverage 

insurance with t h e  insurance company t h a t  had i ssued  p o l i c i e s  

of insurance t o  t h e  in ju red  insured ' s  f a t h e r  (with whom he 

res ided)  on automobiles not  - involved i n  the  acc ident .  The 

i n j u r e d  insured was defined a s  an insured under those 

p o l i c i e s  of insurance.  U I M  coverage however, was denied 

because of an exclusion i n  those p o l i c i e s  excluding t h a t  U I M  

coverage i f  t h e  insured was occupying a motor v e h i c l e  owned 

by t h e  named insured o r  any r e s i d e n t  of t h e  same household, 

i f  such v e h i c l e  was n o t  an insured automobile. This Honor- 

a b l e  Court i n  a 4-3 opinion he ld  t h a t  t h e  pub l i c  pol icy  a s  

prescr ibed  by t h e  F lo r ida  Leg i s l a tu re  p roh ib i t ed  t h a t  

exclusion.  I n  so holding,  t h i s  Court s t a t e s ,  pages 237 and 

I n  sum, our holding i s  t h a t  uninsured 
motor is t  coverage prescr ibed  by Sect ion 
627.0851 i s  s t a t u t o r i l y  intended t o  provide 
t h e  r e c i ~ r o c a l  o r  mutual eauiva lent  of 

L 

automobile l i a b i l i t y  coverage prescr ibed  by 
t h e  F inanc ia l  Respons ib i l i ty  Law, i . e . ,  t o  
say coverage where an uninsured motor is t  
neg l igen t ly  i n f l i c t s  bodi ly  i n j u r y  o r  
death upon a named insured ,  o r  any o f  h i s  
family r e l a t i v e s  r e s i d e n t  i n  h i s  household, 
9 
automobile covered i n  h i s  automobile 
l i a b i l i t y  po l i cy .  To achieve t h i s  purpose,  
no pol icy  exclusions cont rary  t o  t h e  s t a t u t e  
of any of t h e  c l a s s  of family insureds a r e  

s ince  uninsured k o t o r i s t  coverage 
i s  intended by t h e  s t a t u t e  t o  be uniform and 
s tandard motor veh ic le  accident  l i a b i l i t y  



insurance for the protection of such 
insureds thereunder as "if the uninsured 
motorist had carried the minimum limits" of 
an automobile liability policy. (Emphasis 
added) 

Nor is the case of Salas v. Liberty Mutua'l' Fire 

Insurance Company, 272 So.2d 1 (Fla. 1972) factually or 

legally in point on the issues involved in this case and the 

Curtin case, supra. In Salas a sister was riding in her 

brother's uninsured automobile. A household exclusion con- 

tained in the UIM portion of the insurance policy excluded 

coverage to the sister. This Court, citing Mullis, supra, 

voided that exclusion on the ground that it was contrary to 

the Florida uninsured motor vehicle statute. As in Mullis. 

the motor vehicle involved was -- not the motor vehicle insured 

for both liability and UIM coverage. The discussion herein 

covering Mullis is applicable to Salas. 

Mullis is not applicable because: 

1. The Financial Responsibility Law does not require 

that the liability coverage on the motor vehicle in which 

PORR's son was riding be available to him. Taylor v. Safeco 

Insurance Co. , 298 So. 2d 202 (Fla. 1st DCA 1974) ; Centennial 

Insurance Co. v. Wallace, 330 So.2d 815 (Fla. 3d DCA 1976); 

Reid v. State Farm Fire and Casualty Co., supra. Accordingly, 

the requirement of Mullis that the Florida legislature 

mandated that UIM coverage be the reciprocal or mutual 

equivalent of the liability coverage available to PORR has 



not been violated. Under the Financial Responsibility Law 

PORR is not entitled to collect under the liability pro- 

vision of State Farm's policy and the equivalent coverage of 

UIM benefits to PORR is equal thereto. If this is a harsh 

result (and it is not), the result and public policy is that 

set by the legislature, not requiring judicial interpretation 

or construction. 

2. Neither the Financial Responsibility Law nor Section 

627.727, Florida Statutes, can be interpreted or construed 

to support the holding that PORR's son was a passenger in - an 

uninsured motor vehicle at the time of the accident. Mullis 

does not compel this result because of this Court's con- 

struction of those statutes in that case. Factually, in 

Mullis the injured insured was involved in an accident with 

a motor vehicle driven by the owner of an uninsured motor 

vehicle. The insured in Mullis was not a passenger in the 

insured vehicle being driven with the consent and authority 

of the owner/insured (PORR) . STATE FARM did not bargain to 

insure by way of UIM coverage the negligent driving of any 

insured's permissive user. Clearly that permissive user is 

an insured for liability purposes. Had that permissive 

driver negligently injured a third party, STATE FARM would 

have been required to both defend and respond to damages up 

to the limit of its liability coverage on the automobile 

involved in the accident on behalf of that permissive user 



and PORR. The l i a b i l i t y  coverages afforded on the  auto-  

mobiles insured by PORR and no t  - involved i n  such accident  

would not  a f f o r d  l i a b i l i t y  coverage. This i s  t h e  bargain 

and con t rac t  between PORR and STATE FARM. South 

Carolina Insurance Co. v .  Heuer, 402 So.2d 480 (Fla .  App. 

4 th  DCA 1981) contains  language p a r t i c u l a r l y  app l i cab le  he re  

concerning cons t ruc t ion  of insurance p o l i c i e s ,  a t  page 481: 

Among: t h e  most bas ic  of these  ~ r i n c i ~ l e s  i s  
tha tvambigui t ies  found i n  the  Loverake pro- 
v i s i o n s  of a pol icy  must be i n t e r p r e t e d  i n  
favor  of providing- coverage. S tu  vesant  
Insurance Com~anv v .  B u t l e r .  3 h 6  7 

d 

(Fla .  1975). It i s  equal ly  t r u e ,  however, 
t h a t  a cour t  cannot a l t e r  t h e  c l e a r  terms of 
a con t rac t .  and bv doing so  d lace the  ~ a r t i e s  
i n  a Dosi t ion d i t t e r e n t  from t h a t  which they 

d 

bargained f o r .  General Accident I?. & L .  Assur. 
Corp. v .  Liber ty  Mutual Insurance Company, 260 
So. 2d 249 (Fla .  4 th  DCA 1972). 

The terms of an insurance po l i cy  
should be taken and understood i n  
t h e i r  ordinary sense and t h e  pol icy  
should rece ive  a reasonable,  p r a c t i c a l  
and s e n s i b l e  i n t e r p r e t a t i o n  cons i s t en t  
wi th  t h e  i n t e n t  of t h e  p a r t i e s - - n o t  a 
s t r a i n e d ,  forced o r  u n r e a l i s t i c  
cons t ruc t ion .  I d .  a t  253. (Emphasis 
added) 

To counteract  t h i s  bargain with STATE FARM, PORR's 

b r i e f  a t  page 13 seemingly says t h a t  s ince  t h e  d r i v e r  of he r  

c a r  c a r r i e d  no insurance,  she should be allowed t o  c o l l e c t  

U I M  b e n e f i t s .  That statement does no t  change t h e  s t a t u t e  o r  

t h e  bargain.  It a l s o  ignores t h e  simple f a c t  t h a t  i t  was 

she,  n o t  t h e  i n s u r e r .  who gave t h e  automobile t o  the  d r i v e r .  



PORR's reliance on the following cases is not well taken: 

Lee v. State Farm Mutual Automobile Insurance Co., 339 So.2d 

670 (Fla. 2d DCA 1976) cert. denied, 359 So. 2d 1214 (Fla. 1978) 

was cited by this Court in Reid v. State Farm Fire and Casualty 

Co., supra. In considering Lee - this Court states in Reid, at 

page 1174: 

We have considered the recent case of Lee v. 
State Farm Mutual Automobile Insurance C-9 
So.2d 670 (Fla. 2d DCA 1976). That decision may 
be distinguished factually from the present case 
because the "uninsured motor vehicle" which 
caused the injury in Lee was not the same vehicle 
as the "insured motorFhicle"aiiid i n h e  policy. 
Also, in Lee, the court was not dealing with 
a policy provision which provides that the term 
"uninsured motor vehicle" does not include the 
vehicle named in the policy as the "insured 
motor vehicle." However, even with these factual 
distinctions we recognize that there is an 
underlying conflict between the two cases. The 
court in Lee appears to say that all restrictions 
on uninsured motorist coverage, without exception 
are against public policy and are void. On the 
other hand, we say that the particular restriction 
on uninsured motorist coverage in the present case 
is not against public policy and is not void. - To 
hold otherwise in this case would completely 
nullify the family-household exclusion. (Emphasis 
added) 

Lee - is not a case holding that an insured vehicle 

involved in an accident becomes an uninsured motor vehicle 

because of a household exclusion. Nor does this Honorable 

Court adopt with approval such holding. In point of fact, 

the District Court by so holding in this case (through its 

acceptance of Curtin, supra) directly conflicts both factually 



and l e g a l l y  with the  f a c t s  and l e g a l  p r i n c i p l e s  s e t  f o r t h  

by t h i s  Court i n  Reid. 

Publ ic  pol icy  does not  r e q u i r e  t h a t  insurance p r o t e c t  a 

person from i n j u r i e s  caused by a d r i v e r  when t h a t  person 

gave t h e  automobile t o  the  d r i v e r !  

B .  S t a t e  Farm's P o l i c i e s  of Insurance Should Not 
Be Construed t o  Provide U I M  Coverage On Auto- 
mobiles Not Involved I n  The Accident. 

STATE FARM'S p o s i t i o n  on t h i s  po in t  i s  t h e  same a s  con- 

t a ined  i n  i t s  f i r s t  b r i e f  on the  m e r i t s .  That i s  t h a t  (1) 

an uninsured automobile was no t  involved i n  the  accident  and 

( 2 )  t h a t  t h e  d e f i n i t i o n  of uninsured motor veh ic le  i n  t h e  

p o l i c i e s  of insurance does no t  c r e a t e  U I M  coverages under 

t h e  terms of t h e  p o l i c i e s  of insurance appl icable  t o  auto-  

mobiles no t  involved i n  the  acc ident .  

A s  s t a t e d ,  supra,  t h e  language and holding i n  Curt in  

serves a s  PORR's p o s i t i o n  and the  D i s t r i c t  Cour t ' s  holding 

i n  t h i s  case.  PORR's argument b o i l s  down t o  s t a t i n g  t h a t  

t h e  p o l i c i e s  of insurance a r e  ambiguous. They a r e  n o t .  Nor 

d i d  STATE FARM grasp a t  s t raws i n  s t a t i n g  t h a t  you do not  

construe d i f f e r e n t  con t rac t s  t o  reach a "negative d e f i n i t i o n "  

conclusion such a s  t h e  D i s t r i c t  Court of Appeal, F i f t h  

D i s t r i c t ,  d id  i n  Cur t in ,  supra.  

The f u r t h e r  f a l l a c y  of PORR's p o s i t i o n  and t h e  D i s t r i c t  

Cour t ' s  opinion which i s  based on Cur t in ,  supra,  i s  t h a t  (a) 



the automobile in which WARD was riding is an insured 

automobile and (b) STATE FARM never denied liability cover- 

age. Liability coverage to PORR did not have to be denied. 

PORR, under the terms of a valid exclusion applicable to the 

liability portion of the policy of insurance did not have that 

coverage available to her. Simply stated, there is no need 

to deny "something" to someone when that "something" never 

existed in the first place. See, LaMarche v. Shelby Mutual 

Insurance Company 390 So.2d 325 (Fla. 1980). 

PORR then states that if the policy of insurance is 

liberally construed to favor the insured, there is UIM 

coverage. This statement does not refer to any of the terms 

of the policies of insurance involved in this case. PORR in 

fact avoids STATE FARM'S brief on the matter of interpre- 

tation concerning the "negative definition" set forth in the 

Court's opinion in Curtin, supra. That comment of the Court 

is still not understandable. 



ARGUMENT 

POINT I1 

SECTION 627.727, FLORIDA STATUTES, DOES 
REQUIRE THAT UNINSURED MOTORIST COVERAGE BE 
P R ~ V I D E D  TO A CLASS I INSURED UNDER THE PRO- 
VISIONS OF POLICIES OF INSURANCE PROVIDING 
SUCH COVERAGE TO AUTOMOBILES NOT INVOLVED I N  
THE ACCIDENT UNDER THE FACTS OF INSTANT 
CASE. 

This po in t  i s  i n  f a c t  discussed under Porn's Point  I .  

Unlike the  case of Cur t in ,  supra ,  PORR i s  c o r r e c t  t h a t  t h e  

acc ident  i n  t h i s  case occurred a f t e r  October 1, 1980. The 

change by the  Leg i s l a tu re  of F lo r ida  S t a t u t e s  Sect ion 

627.4132 d id  not  change the  conclusions contained i n  the  

d iscuss ion  under Point  I of t h i s  b r i e f .  WARD was not  r i d i n g  

i n  an uninsured motor veh ic le .  Accordingly, t h e  quest ion of 

whether he was a Class I o r  Class I1 insured should never 

have been r a i s e d  i n  t h e  f i r s t  p l ace .  



ARGUMENT 

CROSS APPEAL 

POINT I 

THE HONORABLE DISTRICT COURT OF APPEAL ERRED I N  
DETERMINING THAT RESPONDENT PORR COULD NOT 
RECOVER FOR THE DEATH OF HER MINOR CHILD UNDER 
FACT CIRCUMSTANCES WHEREIN THE DEATH OF HER 
M I N O R  CHILD, ROBERT WARD, WAS CLEARLY ATTRIBUT- 
ABLE TO THE NEGLIGENCE OF AN UNINSURED DRIVER WHO 
WAS NOT RELATED BY BLOOD OR MARRIAGE TO EITHER 
THE OWNER OF THE VEHICLE OR THE MINOR CHILD 
KILLED AND UNDER FACT CIRCUMSTANCES WHERE THERE 
IS NO LOGICAL RATIONALE SUPPORTIVE OF A HOUSE- 
HOLD - EXCLUSION CLAUSE AS TO UNINSURED MOTORIST 
BENEFITS, AND THUS UNDER A TOTAL FACT SITUATION 
WHICH DOES NOT SUPPORT AN EXCEPTION TO THE GENERAL 
RULE THAT "AN INSURER MAY NOT LIMIT THE APPLICA- 
BILITY OF UNINSURED MOTORIST PROTECTION1'. 

STATE FARM'S argument under Poin t  I of t h i s  b r i e f  i s  

a l s o  app l i cab le  t o  t h i s  poin t  o r  c ross  appeal .  

PORR1s argument under t h i s  po in t  i s  d i f f i c u l t  t o  

fol low.  F i r s t  of a l l ,  PORR1s argument seems t o  be aga ins t  

an exclusion ba r r ing  recovery by any insured  under the  

l i a b i l i t y  provis ions  of t h e  po l i cy  of insurance on t h e  

automobile involved i n  the  acc iden t .  This po in t  i s  no t  on 

appeal before  t h i s  Court and the  exclusion i s  not  cont rary  

t o  t h e  Financia l  r e s p o n s i b i l i t y  Law of the  S t a t e  of F l o r i d a ,  

e . g . ,  Reid v .  S t a t e  Farm F i r e  and Casualty Company, 352 

So.2d 1 1 7 2  (F la .  1977) and cases  c i t e d  t h e r e i n .  Nor has t h e  

l e g i s l a t u r e  seen f i t  t o  change t h a t  law. Secondly, t h e  case 

law pe r t a in ing  t o  the  quest ion of family i m u n i t y  i s  i r r e l e v a n t  

t o  t h i s  case.  That ques t ion  has nothing t o  do with e i t h e r  



t h e  l e g i s l a t i v e  requirements concerning (a)  t h e  Financia l  

Respons ib i l i ty  Law o r  (b) t h e  uninsured motor v e h i c l e  law. 

In  t h i s  l a t t e r  regard ,  PORR has f a i l e d  t o  poin t  out  

(and cannot) how Sect ion 627.727, F lo r ida  S t a t u t e s ,  r equ i res  

t h a t  U I M  coverage be app l i cab le  t o  an insured automobile 

under t h e  f a c t s  of t h i s  case.  PORR cannot do so  because 

t h a t  s t a t u t e  does not  r e q u i r e  such coverage. Ergo, t o  not  

provide t h a t  coverage i s  n o t  aga ins t  pub l i c  po l i cy .  

Mull is  has been c i t e d  f o r  t h e  propos i t ion  t h a t  U I M  

coverage i s  a v a i l a b l e  i f  an uninsured motor is t  i s  involved 

i n  an acc ident .  This Honorable Court d id  not  so hold.  In  

Mul l i s ,  page 233, t h i s  Court s t a t e s :  

Uninsured motor is t  coverage o r  family 
p r o t e c t i o n  i s  intended by t h e  s t a t u t e  t o  
p r o t e c t  t h e  descr ibed insureds thereunder 
t o  t h e  ex ten t  of t h e  l i m i t s  descr ibed i n  
Sect ion  324.021(7) "who a r e  l e g a l l y  
e n t i t l e d  t o  recover damages, namely those - .  
from owners o r  opera tors  of uninsu;ed 
motor veh ic les  because of bodi ly in iu rv"  

d 4 

and i s  no t  t o  be "whi t t led  awayi' by 
exclusions and except ions.  (Emphasis added) 

As wi th  t h e  s t a t u t e  construed,  t h i s  Court c o r r e c t l y  

s t a t e s  t h a t  t h e  p ro tec t ion  afforded concerns "owners o r  

opera tors  of uninsured motor v e h i c l e s . "  

I n  so holding,  Mullis  e s t ab l i shed  two c l a s s e s .  The 

f i r s t  c l a s s  i s  composed of t h e  insured ,  h i s  spouse and 

family members r e s i d i n g  i n  t h e  insured ' s  houshold. The 

second c l a s s  was composed of persons occupying the  insured 

veh ic le .  PORR seemingly s t a t e s  t h a t  because WARD i s  c l a s s i f i e d  



as a Class I insured, the automobile owned by her becomes an 

uninsured motor vehicle because she gave that automobile to 

a person who had no insurance of his own. PORR then makes 

the jump to the conclusion that this Court re-visit Reid, 

supra, and hold that it is against public policy (as ex- 

pressed by the legislature) to not provide uninsured motor 

vehicle insurance to her in this case. This is a ludicrous 

conclusion, the basis for which cannot be found in Section 

6 2 7 . 7 2 7  nor in any rational construction of that statute. 

And it is certainly not a risk bargained for by STATE FARM 

in its policy of insurance with PORR. 



CONCLUSION 

For the reasons contained in STATE FARM'S initial brief 

and this reply brief, STATE FARM again requests that this 

Honorable Court: 

1. Reverse the District Court of Appeal's holdings and 

remand this case; and 

2. Order the District Court of Appeal to reinstate the 

trial court's dismissal of this case finding that UIM 

coverage is not available to PORR under the two policies of 

UIM insurance on automobiles not involved in the accident. 

ubp?'g?? 
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