STATEMENT OF THE CASE

The District Court of Appeal, 3d District, certified the
question in this case to be of great public importance.

Appellants were Plaintiffs below. They filed a civil action
for medical malpractice against the doctor and hospital defend-
ants within two years after discovering the existence of their
cause of action.

They filed Interrogatories asking the Defendants for the
names and addresses of their insurors. The Defendant Dr. Garry
Wachtel responded that he had two insurors, one of which was the
Florida Patient's Compensation Fund.

Plaintiffs then filed an Amended Complaint to add the Fund
as a Defendant. The Amended Complaint was filed more than two
years after Plaintiffs discovered the existence of their cause of
action.

The Fund moved for Judgment on the Pleadings on the grounds
that:

1. the Amended Complaint was filed more than two years
after Plaintiffs discovered the injury giving rise to the civil
action;

2. the limitations period of two years set forth in Section
95.11 (4) (b) Florida Statutes applied to it; and

3. the filing of the Amended Complaint to add the Fund as

Defendant did not relate back in time to the filing of the
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original Complainf so as to evade the bar of the Statute of
Limitations.

The Trial Court granted the Motion, and the District Court
of Appeals, Third District, affirmed. However, that Court
certified the following Question to the Florida Supreme Court:

Whether a claim against the Florida Patient's
Compensation Fund arises at the time of the alleged
medical malpractice, rather than when judgment is
entered against the tortfeasor, and is governed by
the two year statute of limitations provided by
Section 95.11 (4) (b), Florida Statutes (1977), so
that the Fund must be made or joined as a party
defendant within two years after the malpractice
action accrues?

The identical question, on identical fact situations, has been
certified to the Supreme Court by the Third District Court of

Appeal in the cases of Lugo v. Florida Patients Compensation Fund,

9 FLW 1565 and Fabal v Florida Keys Memorial Hospital, 9 FLW 1210.

An identical case was presented to the Fourth District Court

of Appeal in the case of Florida Patients Compensation Fund v.

Tillman, 9 FLW 1547. That court held that the two year Statute of
Limitations provided by said section did not apply. There is thus
a direct conflict between the Tillman case and the case at bar, the

Lugo case, and the Fabal case. A petition for Certiorari has been

filed in the Tillman case.

STATEMENT OF THE FACTS

Joyce Taddiken underwent an abortion on or about June 16,

1978, In October 1978 she learned certain facts from medical
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records which indicated she had a cause of action against her
doctors and the hospital in which the abortion was performed. On
June 13, 1980, Mrs. Taddiken, joined by her husband, filed this
civil action against her doctors and the hospital for medical
malpractice.

As part of their discovery Plaintiffs propounded Interrogator-
ies to Defendants asking whether Defendants were insured for the
claim that is the subject matter of the litigation and, if so, the
name and address of the insurance company and certain information
about the policy.

The Defendant Dr. Garry H. Wachtel answered that he was
insured and named as one of his two insurors the Florida Patient's
Compensation Fund.

Plaintiff filed an Amended Complaint naming the Fund as an
additional Defendant and setting forth the necessary allegtions
concerning the membership of Defendant Dr. Wachtel in the Fund. The
Fund filed a motion for judgment on the pleadings on the grounds
that:

l. the Amended Complaint was filed more than two years after
Plaintiffs discovered their cause of action:

2. the filing of the Amended Complaint against it as a new
Defendant did not relate back in time to the filing of the initial
Complaint so as to escape the bar of the Statute of Limitations;

3. therefore, Plaintiffs' claim against the Fund was barred
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by the two year Statute of Limitations set forth in Florida
Statutes Section 95.11(4)(b).

The trial court entered a judgment on the pleadings in favor
of the Fund which was sustained upon appeal by the District Court
of Appeal, Third District. That court did, however, certify the
following question to the Florida Supreme Court:

QUESTION:

Whether a claim against the Florida Patient's
Compensation Fund arises at the time of the alleged
medical malpractice, rather than when judgment is
entered against the tortfeasor, and is governed by
the two year statute of limitations provided by
Section 95.11 (4) (b), Florida Statutes (1977), so
that the Fund must be made or joined as a party
defendant within two years after the malpractice
action accrues?
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SUMMARY OF ARGUMENT

The Court below relied on Owens v Florida Patient's Compensa-

tion Fund, Fla DCA 1, 419 So 2d 348, and on Mercy Hospital, Inc v

Menendez, 371 So 2d 1077, Fla DCA 3, 1979. The court cited Owens as
holding that:

1) the two-year Statute of Limitations in Florida Statutes
Section 95.11 (4) (b) applies; and

2) Jjoinder of the Fund after the two-year limit does not
relate back to the filing of the original Complaint within the
two-year period of time;
and cited Menendez as holding that Plaintiff, not the health care
provider, has the duty of joining the Fund as a party Defendant.

Appellant argues that:

1) Even if the two-year statute of limitations applies, the
Joinder of the Fund after two years relates back to the original
filing of the Complaint under the doctrine set down by the Florida

Supreme Court in the case of McNayr v. Cranbrook Investments, Inc,

1963, 158 So 2d 1293 therefore whether the limit is two years or
four years is moot in this case and other similar cases;

2) In any event, the two-year Statute of Limitations of 95.11
(4) (b) does not apply, and the applicable Statute of Limitations
is four years under Florida Statutes Sections 95.11 (3) (a), (f),
or (p) because:

a. The Fund is not a "health care provider" under the
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terms of the Statute;

b. The Fund is not "in privity witﬁ" the health care
provider as the term "privity" is known in tort law; and

c. The Fund functions as an insuror; thus, except for
the provisions of Florida Statutes Section 768.54 (3) requiring
jJoinder of the Fund in any civil action, any cause of action
against it does not accrue until a judgment has been entered
against its insured.

3) The Menendez court was wrong in holding that the Plaintiff
must be the one to join the Fund as a Defendant. Since the health
care provider is the one who knows whether it is a member of the
Fund, the duty should be on the health care provider to make the
Fund a third party defendant; and upon failure to do so the health

care provider should be responsible for the entire judgment.
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ARGUMENT

1. INTRODUCTION - STATUTORY BACKGROUND

Florida Statutes Section 768.54 is a complicated, complex,
convoluted attempt by the legislature to provide health care
providers with lower claims costs while still providing adequate
compensation for those injured by the negligence of health care
providers. It has been amended in practically every legislative
session since it was first passed in 1975.

At the time of the injury to Mrs. Taddiken, and at the time
of the filing of this civil action, the Statute:

A. defined the term "health care provider" (Section
768.54 (1) (b) (the definition did not include the Fund);

B. defined the term "Fund" separately from that of
"health care provider" (Section 768.54 (1) (a);

C. limited the amount of liability for negligence of a
health care provider who was a member of the Fund to $100,000.00
per claim or $500,000.00 per occurence fof claims covered under the
act if:

(1) the health care provider was a member of the
Fund, and
(2) had paid to the Fund the fees required by it;

D. provided that the Fund would pay that portion of such

judgment or settlement which is in excess of either the sum of

$100,000.00 or the amount of the health care provider's basic
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a. As it existed at the time of the filing of this
civil action, Florida Statutes Section 768,54 (3)(a) which created
the Fund, provided that its purpose was to pay

"...that portion of any claim arising out of the
rendering of or failure to render medical
care or services for health care providers...
for bodily injury or property damage to the
person or property of any patient arising
out of the insured's activities..." (Emphasis added)
Thus the legislature itself acknowledged that the Fund operated in

the nature of an insurance fund.

b. In the case of Florida Medical Center Inc., v,

Von Stetina, 1983 DCA 436 So 2d 1022 at 1025, the Fourth District

Court of Appeals characterized the Fund as a "trust fund in the
nature of liability insurance"

11. Statutory and judicial definitions of insurance
describe factual situations identical to the Fund's situation. For

example,

a. Florida Statutes Section 624.02 defines insur-

ance as

"...a contract where one undertakes to indemnify
another or pay or allow a specified amount or

a determinable benifit upon a determinable cont-
ingency."

This is exactly what the Fund does.

b. In Professional Lens Plan Inc., v. Department of

Insurance, 387 So 2d 548, DCA 1, 1980, the court listed five
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elements which are normally present in insurance contracts as being
1. An insurable interest
2. A risk of loss
3. An assumption of risk by the insuror
4. A general scheme to distribute the loss among the
larger group of persons bearing similar risks
5. The payment of a premium for the assumption of risk

(387 So 2d at 550) See also Financial Indemnity v. Steele and

Sons, Inc. v. Safeco Insurance Co., 403 So 2d 600 , DCA 4 1981,

and Farley v. Gateway Insurance Co., 302 So 2d 177, DCA 2,

l

1974,

The Fund and its member health care providers fit all
aspects of this definition. The Statute recognizes the insurable
interest and risk of loss of the health care providers. The
Statute provided for an assumption of the risk of loss by the
Fund and a general scheme to distribute the loss amoung all
health care providers through the payment of premiums.

11. Finally, even the Defendant Wechtel and his
lawyers believed that the Fund was an inshror. In the Answers to
Interrogatories asking if he were insured, and the name and
address of his insurors, he replied that he was insured and
listed the Fund as one of his insurors.

A century after Lincoln, Americans npted that, "If it looks

like a duck, walks like a duck, swims like a duck, and quacks like
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a duck, it is a duck." The imagery is different, but the principle
is the same: changing the name does not change the reality.

If the Fund functions as an insuror, is described by
Statutes in insurance terms, and is thought of by insurance
members as an insuror, then it is, as a matter of law, an
insuror, regardless of the euphemisims used by its attorneys.

If the Fund is not a "health care provider", and is not "in
privity™ with the health care provider because of statutory
definitions, the judicial history of the word "privity" in tort
actions, and because it functions as an insuror, then the two-year
limitation of Florida Statutes Section 95.11 (4) (b) does not apply
to it.

3. OWENS v. FLORIDA PATIENT'S COMPENSATION FUND, DECIDED BY

THE FIRST DISTRICT COURT OF APPEAL, AND RELIED ON BY THE COURT
BELOW, WAS INCORRECTLY DECIDED.
The primary argument made below by the Fund attorneys was that

Summary Judgment was mandated by the decision in Owens v. Florida

Patient's Compensation Fund, DCA 1, 1983, 428 So 2d 708 rehearing

denied 436 So 2d 100. In that case the Court recognized a tradi-
tional rule of law that an action against a tortfeasor's insurance
company does not accrue until the entry of a judgment against the
tortfeasor, which triggers the third party beneficiary contract
right of the injured person to be reimbursed for the judgment

amount by the tortfeasor's insurance company (428 So 2d at 710,
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citing Clemens v. Flagler Hospital Inc. So 2d 1134, DCA 5 1980 and

Davis v. Williams, 239 So 2d 593 DCA 1 1970).

The Owens court distinguished those cases by relying on

Mercy Hospital Inc. v. Menendez, 371 So 2d 1077 DCA 3, 1979 cert

denied 383 So 2d 1198. The Owens court pointed out language in

Menendez which stated that the
"legislature did not set up an insurance fund with
obligations to the health care provider. The plan
is one in which the Fund has obligations primarly
to the plaintiff in a medical malpractice action...
The obligation of the Fund is not secondary and is not
a set off..."

Therefore, the DOwens court reasoned, since the obligation of
the Fund is an independent obligation tg the Plaintiff, the same
statute of limititions should apply to the Fund as to the health
care provider. Furthermore, since there are two separate obliga-
tions to the patient (that of the health care provider and that of
the Fund), filing an Amended Complaint to add the Fund as a party
Defendant would not cause the addition of the Fund to relate back
in time to the filing of the originmal Complaint against the health
care provider, so as to satisfy the statute of limitations.

As pointed out by Judge Ferguson in his dissent in Fabal v.

Florida Keys Memorial Hospital, 9 FLW 1210, Owens was incorrectly

decided because it incorrectly read Menendez.
In Menendez, Plaintiff did not name the Fund as Defendant, and

the health care provider did not file a third party complaint

Page 19



against the Fund as its insuror. The case proceeded to trial
before a jury which returned a verdict in excess of the maximum
liability of a member of the Fund. The health care provider moved
to limit the judgment to its maximum liability as a Fund member
based upon such membership. The Fund moved for relief from the
judgment because it had not been made a party to the civil action
before judgment, as provided by statute.

The Appellate Court held that it was the duty of the Plaintiff
to name the Fund as a party Defendant. As Judge Ferquson pointed
out in Fabel, the language of the Statute does not require this and
the Court could just as easily have said:that it was the duty of
the health care provider, which had direét knowledge of whether it
was or was not a member of the Fund, to make the Fund a third party
Defendant in the action.

The Plaintiff in Menendez raised the constitutionality of the
statute requiring joinder of the Fund as a party Defendant on the
ground that the Statute amounted simply to a rule of procedure,
thus invading the right of the Florida Supreme Court as the sole

authority to make rules of procedure (Markert v. Johnson, Fla 1978,

367 So 2d 1003). As pointed out by Judge Ferguson,

"Solely for the purpose of hurdling the constitution-
al obstacle, the Menendez court distinguished the Fund
from an insurance program. Subsequent decisions, how-
ever, render unnecessary such a forced distinction in
order to preserve the constitutionality of the Medical
Malpractice Reform Act's joinder provision.™ 9 FLW
at 1211. ‘
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Even if the Fund has a direct obligation to the Plaintiff to
pay its statutory share of any judgment, that duty arises only
after a judgment is entered. It is no different from the obliga-
tion of any other insuror. The ultimate basis of its liability is
the tortious act of the health care provider.

The Menendez court had two simple qﬁestions before it.

1. When must the Fund be joined as a party defendant?

As pointed out by Judge Ferguson in his dissent in Fabal v Florida

Keys Memorial Hospital, 9 FLW at 1211, that question should be

decided on the question of laches. It is apparent from a reading
of Menendez that laches should have been applied to prevent a
late joinder there. That should have ended the Menendez case.
The Court did not need to reach the Constitutional question it
discsussed.

2. Who should be required to join the Fund as a party
Defendant - the Plaintiff or the health care provider? As pointed

out by Judge Ferguson in his dissent in Fabal v Florida Keyg

Memorial Hospital, 9 FLW at 1211, the answer to that question as

given by the Menendez court (ie, the Plaintiff) does not appear in
the langquage of the Statute.

It can, with even more forceful logic, be argued that the
health care provider, who knows whether or not he is a member of

the Fund, should bear the responsibility of bringing in the Fund as
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a third-party defendant. Just as an insured must notify his
insurance company of the existence of a civil action covered by his
policy if he wishes to shift payment of‘any judgment from himself
to his insurance company, so also a health care provider should be
required to bring in the Fund as a third party Defendant if he
wishes to shift payment of any judgment from himself to the Fund.

Indeed, this is the only fair way to interpret the statute.
Florida has ensconsed a right of privacy in its Constitution
(Article I, Section 23), and statutes. Since the legislature has
said that the Fund is not a state agency (Florida Statutes Section
768.54 (1) (a)) the records of the Fund are not public records
under Florida Statutes Section 119.011,‘and not necessarily
available to patients. Therefore, the only way that a patient can
determine with any accuracy that the health care provider is
covered by the Fund is to file suit and ask the health care
provider that question either through written interrogatories or by
deposition.

Under the Fund's interpretation of the Statute of Limitations,
if the interrogatory or deposition is not anwered by the health
care provider until more than two years after the accrual of the
cause of action against the health care provider, then that part of
the remedy of the patient which exists against the Fund would be
taken away by causes beyond the patient's control.

(At present it is not unusual for defendants to be rather
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dilatory about providing answers to questions. A rule such as
suggested by the Fund would give an added incentive to such
defendants to be dilatory.)

To arque that the patient can file suit against both the
health care provider and the Fund, and thereafter let the Fund move
for dismissal if the health care provider is not a member, is, on
the ane Hand, to subject the Fund to the harrassment and annoyance
of unfounded civil actions; and, on the other hand, to subject the
patient to the dangers of facing an action for malicious prosecu-
tion by the Fund, or, at least, for attorney fees under Florida
Statutes Sections 57.105 or 768.56.

To arque that the patient, to be on the safe side, should file
suit long before the expiration of the time limitation, so as to
get the information in time for use before the Statute expires, is
to wreak a judicial abridgment of a statutory right, contrary to
the plain words of the statute, and to ignore the practical
realities of litigation. The Legislature has given an injured
patient a full two years to prepare and to file suit. The patient
should not have to rush to court in advance of that time in order
to overcome delaying tactics by the health care provider.

Both the Owens case and the Menendez case were incorrectly
decided and should be overruled. The burden of joining the Fund as
a party defendant should be placed on the health care provider. The

joinder of the Fund in an Amended Complaint should relate back to
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the filing of the original Complaint, subject to the defense of
laches. Absent that, the Court should hold that the 4 year
Statutes of Limitations, rather than the two-year Statute, apply to
the Fund because the Fund is not a health care provider and is not
in privity with the health care provider as that term is used in

tort law.
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CONCLUSION

In no other area of the law does a Statute of Limitations
begin to run against a hidden collateral source of payment from the
time of the primary injury. Instead, limitations run from the time
of discovery of the collateral source, or from the time of the
entry of a judgment against the tortfeasor.

The words of the statutes involved do not mandate the results
adopted by the Court below. The health care provider should have
the responsibility to join the Fund as a third-party Defendant,
since it is to relieve him of the burden of payment that the Fund
was set up. If the Plaintiff is to continue to bear that burden,
then the filing of an Amended Complaint to bring in the Fund as a
defendant should relate back to the time of filing the original
Complaint.

The Fund is not a "health care provider" nor is it "in
privity" with the health care provider as that term is used in tort
law. Therefore, the two year limitations of Florida Statutes
Section 95.11 (4) (b) does not apply.

The decision of the Courts below should be overruled and this
cause returned to the trial court for further proceedings.
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