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I conveyances indicated the Trustees were acting in any capacity as Trustee of 

sovereignty lands (RA 461-1493, RE 160-575). 

The phosphate companies also relied upon legal estoppel, asserting in 

I part that by an act in 1969 vesting title in the Trustees, the Trustees and 

Cc,astal were legally estopped to challenge swamp and overflowed lands 

I conveyances. The Trustees were not even a grantor of these federal patents. 

The phosphate companies also relied upon the 1963 Marketable Record Title Act

I 
I 

enacted less than two years after the record notice, the actual notice, and 

the deceit related above. They also claimed the recorded Lease description 

was vague and uncertain even though they had no difficulty in determining its 

I application to their lands (A 127). 

In the related litigation, the phosphate companies requested the federal 

I 
I court to address the basic legal issues of the cases which rulings were to 

govern further proceedings in the cases (RA 406-419). After adverse rulings 

and after the first conversion claims were scheduled for trial, the Polk 

I County quiet title suits were filed and pursued by the phosphate companies 

(RA 404-419, 1545-1590). 

I 
I On the phosphate companies' motions for summary judgment, the Circuit 

Court in Polk County, Florida, rendered a summary final judgment in favor of 

American Cyanamid and Estech (A 152,167) and the District Court of Appeal, 

I Second District, affirmed and certified three questions to this Court. 

I 
I 
I 
I 
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I ARGUMENT 

POINT I

I 
I 

THE 1883 SWAMP AND OVERFLOWED LANDS DEEDS ISSUED 
BY THE TRUSTEES DO NOT INCLUDE SOVEREIGNTY LANDS 
BELOW THE ORDINARY HIGH WATER MARK OF NAVIGABLE 
RIVERS. 2 

I 
There has never been a case before this Court in which the Court has 

I held that a swamp and overflowed lands' deed issued by the Trustees included 

sovereignty lands .below the ordinary high water mark of navigable rivers,

I simply by virtue of that deed. Not one. This is not a case of first 

I impression, however, since the Court has expressly and consistently held to 

the contrary, that such deeds do not convey sovereignty lands. The decision 

I below represents an attempt to change long-established law of Florida and to 

overrule the existing case law. There is no change in rationale or public

I policy to warrant abandonment of this sound established precedent in Florida. 

I The impetus for suggesting this change was this Court's own decision in 

Odom v. Deltona Corp., 341 So.2d 977 (Fla. 1976). However, Odom dealt with 

I 
I 
I 2. It should first be understood that roughly half of the conveyances relied 

upon are U.S. patents and not swamp and overflowed lands' deeds from the 
Trustees (A 149, 150, RA 1 RE 1). Such U.S. patents do not convey 
sovereignty ownership below the ordinary high water lines of navigable rivers 
because the United States had 'no authority to convey sovereignty lands as is 
clearly the law. Shively v. Bowlby. 152 U.S. 1 (1893) and Stein v. Brown 
Properties, Inc., 104 So.2d 495, 499 (Fla. 1958). Federal law governs the 
scope of these U.S. patents. Borax Consolidated Ltd. v. Los Angeles, 296 
U.S. 10 (1935). Thus, even this Court's affirmance on this first certified

I question could provide no support for the decision below because roughly one 

I 
half of the deeds are not even swamp and overflowed lands' deeds. This 
glaring defect in the judgments and decision below requires reversal. 
Secondly, it should be understood that no one questions the title conveyed by 
patent or deed above the ordinary high water mark of the navigable rivers 
involved here. No one is claiming the deeds are void. Coastal filed a 
disclaimer to make sure only sovereignty lands were involved (RA 1529-1534).

I We are discussing only sovereignty water bottoms of navigable fresh water 
rivers (A 10). 

I 
I 
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I 
I small lakes and ponds less than 140 acres in size, and wholly included within 

the perimeters of the deeds, and did not deal with 100 mile long major rivers 

systems of Florida. Odom relied upon Section 197.228(2), Florida Statutes, 

I but that statute expressly extends only to lakes, ponds, swamps or overflowed 

I 

lands and does not deal with rivers. Odom determined the nature of the lands 

I to be swamp and overflowed lands, not sovereignty lands below the ordinary 

high water mark of navigable rivers. In Odom there was no record of any 

I 
navigation, while in this case the record is full of references to the 

navigability of the rivers (RA 1902-1968, RE 699-887). Odom involved lands 

which the Trustees were authorized by law to sell, but title to the lands in 

I the instant case was not acquired by the Trustees until 1969 and could be 

sold only in the public interest, as reaffirmed by the People in the Florida

I 
I 

Constitution, Article X, Section 11 (1968). Odom involved no recorded 

interest of the Trustees, while in this case the recorded interest preceded 

even the Marketable Record Title Act, Chapter 712, Florida Statutes, being 

I recorded in 1954 (A 98,189) and subsequently in 1961 (A 99). 

In Odom, equities favored the claimants, while in this case the equities 

I 
I reveal a grasping by the phosphate company claimants (Point IV herein). 

Despite these and other material distinctions, and despite the established 

case law of this Court, the courts below held that the swamp and overflowed 

I lands' deeds conveyed sovereignty lands below the ordinary high water mark of 

navigable rivers, simply by virtue of the deeds. 

I 
I It is important to see that this first certified question is in a 

"vacuum." Even the District Court cases relied upon by the courts below 

reject such a departure from 100 years of case law of Florida. See: State 

I Department of Natural Resources v. Contemporary Land Sales, Inc., 400 So.2d 

I
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I 
I 488, 491 (Fla. 5th DCA 1981), and State Board of Trustees of the Internal 

Improvement Trust Fund v. Laney, 399 So.2d 408, 410 (Fla. 3d DCA 1981). 

It is also important that this certified question be considered on its 

I own merit. To lump it together with others would create an ambiguity in the 

law necessitating further litigation to resolve the ambiguity. This first 

I certified question before the Court addresses solely the effect of a swamp 

and overflowed lands' deed upon sovereignty lands below the high water mark

I 
I 

of a navigable river. The other certified questions concerning legal 

estoppel and MRTA can then be added and their effects considered. If the 

Court's decision represents a change in the law on a particular point of law, 

I a vested right in the past may exist. But without a definitive statement as 

to any change, these vested rights remain in question. Vested rights may 

I 
I exist before the effective date of MRTA in 1963 if, for example, the Court 

were to affirm the decision by finding title by virtue of MRTA. If the Court 

were to affirm the decision by finding that after the acquisition of 

I constitutionally limited title in 1969 legal estoppel could apply, vested 

rights may exist before that time. This first certified question concerns

I only the status of sovereignty lands. 

I A. Sovereignty Lands Have A Special And 
Distinct Status And Protection In The 
The Law, Unlike Other State Owned Lands. 

I To appreciate the significance of the proposed change in Florida law, 

one must start with the original basis for the precedent. In State v. 

I 
I Gerbing, 56 Fla. 603, 47 So. 353, 355, 356 (1908), dealing with sovereignty 

lands below the ordinary high water mark of the Amelia River in Nassau 

County, Florida, this Court traced the history of "sovereignty lands": 

I "The original 13 states, that formed the federal Union as the 
United States of America, were distinct and independent 

I 
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I 
I sovereignties, and as such severally owned and held in trust 

for the whole people within their respective borders the 
navigable waters in the states and the lands thereunder, 
including the shore or land between high and low water marks. 

I 
Proprietary rights in the lands of this character within the 
states were not passed to the United States by the federal 
Constitution, under which the Union was founded, and no power 

I 
I 

to dispose of such lands was delegated to the United States. 
Therefore all proprietary rights in and power to dispose of 
lands under navigable waters in the states, including the 
shore between high and low water marks, were reserved to the 
states severally or to the people thereof. The powers of the 
United States as to matters of navigation, interstate and 
foreign commerce, post roads, and eminent domain are not 

I 
pertinent here. 

The navigable waters in the states and the lands under such 
waters, including the shore or lands between ordinary high and 

I 
low water marks, are the property of the states, or of the 
people of the states in their united or sovereign capacity, 
and are held, not for the purposes of sale or conversion into 
other values, or reduction into several or individual 
ownership, but for the use of all the people of the states, 
respectively, for purpoess of navigation, commerce, fishing,

I and other useful purposes afforded by the waters in common to 

I 
and for the people of the states. The title to the lands of 
this character were withheld by the original states of this 
Union as essential to the sovereignty of the states, to the 

I 
welfare of the people of the states, and to the proper 
exercise of the police powers of the states. A state may make 
limited disposition of portions of such lands, or of the use 
thereof, in the interest of the public welfare, where the 
rights of the whole people of the state as to navigation and 
other uses of the waters are not materially impaired. The

I states cannot abdicate general contr~l over such lands and the 

I 
waters thereon, since such abdication would be inconsistent 
with the implied legal duty of the states to preserve and 
control such lands and the waters thereon and the use of them 
for the public good. 

I The lands under navigable waters, including the shores, were 

I 
held by the United States for the benefit of the whole people, 
to go to the future state for the use of the whole people of 
the state. 

I 
The Constitution of the United States provides that 'new 

states may be admitted by Congress into this Union.' The 
territory known as East and West Florida, ceded by Spain to 
the United States, was by act of Congress approved March 3, 
1845 (5 Stat. 742, c. 48), under the name of the state of 
Florida, 'admitted into the Union on equal footing with the

I original states, in all respects whatsoever,' 'on the express 

I
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I condition that [the state] shall never interfere with the 

I 
primary disposal of the public lands lying within' it. 

The admission of the state of Florida 'into the Union on 
equal footing with the original states, in all respects 
whatsoever,' gave to the state of Florida all rights and 
powers as to property and sovereignty possessed by the

I original states of the Union, except such as were withheld by 
the act admitting the state. 

I 
The title to lands under navigable waters, including the 

shores or space between ordinary high and low water marks, is

I held by the state by virtue of its sovereignty in trust for 

I 
the people of the state for navigation and other useful 
purposes afforded by the waters over such lands, and the 
trustees of the internal improvement fund of the state are not 
authorized to convey the title to the lands of this character. 
(Emphasis added.) 

I This Court distinguished "swamp and overflowed lands": 

"Swamp and overflowed lands within the state of Florida, not

I under navigable or tide waters, that became the property of 

I 
I 

the United States by the treaty of cession from Spain and had 
not been previously granted, were by the act of Congress 
approved September 28, 1850, granted to the state for purposes 
of drainage and reclamation. Within the meaning of this act 
of Congress, swamp lands, as distinguished from overflowed 
lands, are such as require drainage to dispose of needless 
water or moisture on or in the lands, in order to make them 
fit for successful and useful cultivation. Overflowed lands 
are those that are covered by nonnavigable waters, or are 

I subject to such periodical or frequent overflows or water, 

I 
I 

salt or fresh (not including lands between high and low water 
marks of navigable streams or bodies of water, nor lands 
covered and uncovered by the ordinary daily ebb and flow of 
normal tides of navigable waters), as to require drainage or 
levees or embankments to keep out the water and thereby render 
the lands suitable for successful cultivation. When the lands 
are not covered by the waters of navigable streams or other 

I 
bodies of navigable waters at ordinary high-water mark, and 
drainage, reclamation, or leveeing is necessary to render the 
lands suitable for the ordinary purposes of husbandry, they 

I 
are within the terms of the act of Congress, and the title 
passed to the state, if the lands were the property of the 
United States at the date of the act of Congress making the 
grant to the state." (Emphasis added.) Supra, p. 357. 

In Broward v. Mabry, 58 Fla. 398, 50 So. 826, 829 (1909), in considering Lake

I Jackson in Leon County, this Court reaffirmed this background. Again, in 

I 
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I 
I Martin v. Busch, 93 Fla. 535, 112 So. 274, 283 (1927), this Court noted the 

I
 special status of sovereignty lands. This status is reflected in the
 

treatment of a claimant of such sovereignty lands. In Shively v. Bowlby, 152 

I u.S. 1, 10 (1894), the Court noted the rule of strict construction that is 

applied to claims of sovereignty lands: 

I 
I "'All grants of the Crown are to be strictly construed 

against the grantee, contrary to the usual policy of the law 
in the consideration of grants; and upon this just ground, 
that the prerogatives and rights and emoluments of the Crown 
being conferred upon it for great purposes, and for the public 
use, it shall not be intended that such prerogatives, rights

I and emoluments are diminished by any grant, beyond what such 
grant by necessary and unavoidable construction shall take 
away. ' " 

I Although there have been inferences that the State's ownership by right of 

I sovereignty does not extend beyond navigational and public usage of the river 

to include minerals such as phosphate, that was long ago settled by this 

I Court. State v. Black River Phosphate Co., 32 Fla. 82, 13 So. 640, 645 

(1893). In fact, this Court has considered one of the rivers involved here, 

I the Alafia River, and the phosphates in it: 

"This statute asserts the state's absolute right of property

I in the phosphates in the beds of her navigable waters, and her 
exclusive ,dominion over the same. State v. Black River 
Phosphate Co., 27 Fla. 276, 9 South.Rep. 205. Its theory and 

I policy are inconsistent with a property right or ownership 

I 
therein by others, either under the riparian act of 1856 
(sections 454, 455, Rev. St.) or otherwise. The alternative 
writ recognizes expressly the navigability of the Alafia 
River; and the relator's application to the board of phosphate 
commissioners for a contract, as well as its institution of 
this judicial proceeding, are admissions of the jurisdiction

I of the board and the property rights of the state over the 

I 
phosphate interest in disput.e. " State ex reI. Peruvian 
Phosphate Co. v. Board of Phosphate Commissioners, 31 Fla. 
558, 12 So. 913, 915 (1893). 

The title to lands beneath fresh water navigable rivers never even 

I passed to the Trustees until 1969, by Chapter 69-308, §1, Laws of Florida 

I
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I 
I (RA 1790-1792). But these lands were not the Trustees'. They were subject 

to the conditions of a trust. (Article X, Section 11, Florida Constitution 

I (1968).) Even today these lands could not be conveyed by the Trustees simply 

for sale. Thus, at no time has authority to convey resided in the Trustees 

I 
I over these fresh water navigable rivers. 

This special status applies to the lands involved here. It is crucial 

to remember that these rivers were presumed navigable by the courts below in 

I entering the summary final judgments (A 158, 173). We are not dealing with a 

record devoid of evidence of navigability as in Odom. Affidavits here 

I 
I created the genuine issue as to navigability in fact which can only be 

determined by the trier of fact.3 Neither the courts below, nor this Court, 

could conclude that these rivers are other than navigable because 

I navigability here is a factual matter. Odom, supra at p. 988. The 

sovereignty lands that are involved here have a special and distinct status 

I 
I in the law, unlike swamp and overflowed lands, school lands, Murphy Act 

lands, or other state lands. 

B. This Court Has Consistently Held That 
Swamp and Overflowed Lands'Deeds Do Not

I Include Sovereignty Lands Below The 
Ordinary High Water Mark of Navigable Rivers. 

I Once the difference between sovereignty lands and other state lands is 

shown, it is not difficult to understand this Court's express and consistent

I 
I 

holding that a swamp and overflowed lands' deed does not include sovereignty 

lands below the ordinary high water mark of navigable water simply by virtue 

of that deed. In State v. Gerbing, 56 Fla. 603, 47 So.2d 353, 357 (1908), 

I the Court held: 

I 3. See Bucki v. Cone, 25 Fla. 1, 6 So. 160 (1889). 

I
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I 
I legally estopped. Here authority and intention are absent. As to the 

federal patents, the Trustees and Coastal are not even a grantor or in

I privity with the grantor. Because all elements of legal estoppel are absent 

I with respect to the sovereignty lands beneath these rivers, the second 

question must be answered "no" and the decision reversed. 

I 
C. The Notice of Navigability Concept

I 
As this Court stated in adorn v. Deltona Corp., 341 So.2d 977, 988 (Fla. 

I 1976): 

I "Appellants also argue for the application of the 'notice of 
navigability' concept, i.e., that the grantee of swamp and 
overflowed lands under a Trustee deed takes witn 'notice' that 
the conveyance does not include sovereignty land. In the case

I of a large lake, such as Lake Okeechobee, a 500,000 acre lake, 

I 
we agree;9 however, it seems absurd to apply this test to 
small, non-meandered lakes and ponds of less than 140 acres 
and, in many cases, less than 50 acres in surface. 

9 
Martin v. Busch, 93 Fla. 535, 112 So. 274, 286 (Fla. 1927)." 

I This "notice of navigability," concept recognizes that larger bodies of 

water, like 100 mile long rivers, give notice of their navigable character.

I Small lakes and ponds of less than 140 acres, understandably, become more of 

I an obstacle to navigation or travel. Martin v. Busch, 93 Fla. 535, 112 So. 

274, 285 (1927), referred to in adorn held: 

I "The grantee takes with notice that the conveyance of swamp 

I 
and overflowed land does not in law cover any sovereignty 
lands, and that the trustees of the swamp and overflowed lands 
as such have no authority to convey sovereignty lands. The 
authority of the trustees as to submerged lands under the Acts 
of 1919 and other acts is not involved here." 

I Notice of navigability protects all persons including the People of Florida. 

As the facts reveal in the affidavits (A 131, 139), the phosphate companies

I were on notice of the navigable character of these rivers. They specifically 

I 
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I recognized it (A 116, 117), but consciously chose to ignore it and to mine 

for their own benefits, at their own peril, and if caught, to suffer the

I 
I 

damages (A 114, 137). 

Again it is important to remember that we are dealing in this point with 

legal estoppel and not equitable estoppel. Neither of the lower courts dealt 

I with equitable estoppel as pointed out above. Many have urged the flood gate 

argument, screaming that innocent landowners will have titles upset and

I 
I 

disrupted. In fact, no innocent landowners are involved or contemplated; 

only the phosphate companies with unclean hands who knew what they were 

plundering (A 116, 117). Landowners who have the equities have the defense 

I of equitable estoppel available. The avenue for equity is still available. 

Equitable estoppel provides a complete defense. In this case, if on the 

I 
I facts the phosphate companies defeat Coastal's equitable defense to claim 

what is the People's, then it must be done at a trial on these facts. There 

is no reason to give up the trust of sovereignty lands without a showing of 

I equity and no basis to do so by summary judgment. See Point IV herein. 

If the change in Florida law on legal estoppel is accepted, and the

I lower courts' decisions approved, Florida's great rivers will be transformed 

I into a fragmented line on a property ownership map. The so~ereignty lands 

held in trust upon admission to statehood would be raided for no reason of 

I public policy or welfare. One hundred. forty years of stare decisis 

protecting sovereignty lands will be overruled against all reason. The 

I decision of the District Court 

I 
I 
I 
I 

should be reversed. 
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