


Committee Substitute for Senate Bill 970 as amended on third
reading. Section 1 of the bill provided as follows:

Section 1. (1) Legislative intent.--
The Legislature recognizes that sovereignty
lands beneath the navigable waters of the
state have throughout history been held in
trust for the benefit of the citizens. It is
therefore deemed contrary to this public
trust relationship to allow recording acts
and statutes of limitation to operate against
the state's claims to sovereignty lands, nor
has it ever been the intent of the Legisla-
ture to divest the state of title to
sovereignty lands by these acts.

(2) Rights of the state in lands

beneath navigable waters owned by virtue of

its sovereignty shall not be affected or

extinguished by the Marketable Record Title

Act, Chapter 712, Florida Statute.

On third reading, the bill was passed, ordered
engrossed and certified to the House.?®!

One week later a motion to reconsider CS for SB 970 was
adopted and a committee appointed +to take testimony on the
bill.?3?

On May 30, three days before the scheduled adjournment

of the regular session, the Senate select committee "appointed to

review the area of marketable property titles" met to hear testi-

mony.*® One of the multiple spokesmen for the state interests
supporting the bill, former Justice B.K. Roberts, responded to a

committee inquiry as follows:

*1Journal of the Senate, May 18, 1978, p. 433.
32Journal of the Senate, May 25, 1978, p. 511.

33These proceedings are available in transcript form.
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Senator, I think you're being asked to
disapprove a court's construction that was
put on a 1963 law in 1977. It's the
construction of the law that we think's
bad--the 4-3 construction. (Tr. 31)

The question whether the bill as proposed was intended
to be retroactive in operation was put by committee members time
and again. One of the state's representatives, Joe Cresse, first
responded to that issue by saying:

We're asking you to amend that law and send a

message to the Supreme Court that this is the

law of the state of Florida today. - . .

(Tr. 56)

He later supplemented his comments to add:

We don't say it was not the intent, we say

"nor is it the intent of the Legislature to

divest the state of title to sovereignty

lands by this chapter." You're expressing

your intent right now--we're not saying nor

was it the intent. Now at one time, there

was some language floating around that said

"nor was it the intent" and the wiser heads

took out was and said is. All we <can do is

get this Legislature to express their intent.

(Tr. 69)

The next day, on reconsideration, the Senate bill
failed to pass.?3* The regular session adjourned without having

enacted an MRTA amendment.
Special Session
As reflected by the Trustees' appendix (A 67-68), the
Governor convened a special session of the legislature the week
after adjournment to consider "legislation for the protection of

the State's lands." Senate Bill 4-D, ultimately to become law as

3*Journal of the Senate, May 31, 1978, p. 683.
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Chapter 78-288, was debated on the Senate floor on June 7.3% As

introduced, the text of the bill was a model of simplicity,
providing in relevant part:

Subsection (7) is added to section
712.03, Florida Statutes, to read:

712.03 Exceptions to marketability.--
Such marketable record title shall not affect
or extinguish the following rights:

7 State title to lands beneath

navigable waters acguired by virtue of its
sovereignty.

On the floor three amendments were offered in sequence,
each directed to the issue of legislative intent concerning
prospective or retrospective effect. The first included "intent"
language similar to that included in CS for SB 970, the bill
which failed of passage during the regular session.?3®

The proponent of the amendment, Senator Vogt, stated
his purpose in part as follows:

So what I'm trying to do is rather than
just put a pure exception in the law as far
as sovereignty lands are concerned, is to
send a message that we, the legislature, the
representatives of the people of Florida,
believe in the public trust doctrine; and
we're disturbed that the court departed from

35The debate is available in transcript form.

3¢"The Legislature recognizes that sovereignty lands beneath
the navigable waters of the state have throughout history been
held in trust for the beneit (sic) of the citizens. It is there-
fore deemed contrary to this public trust relationship to allow
this chapter to operate against the state's claims to sovereignty
lands, nor is it the intent of the Legislature to divest the
state of title to sovereignty lands by this chapter.”
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the public trust doctrine in the Odom versus
Deltona case and that we, therefore, wish to
explicitly express that public trust doctrine
is alive and well in Florida and should be
used to protect sovereignty lands. That's
why I want to put this intent language in
there. (Tr. 13)

This amendment failed on voice vote.

The second amendment added the following language to

the bill:

The provisions of s. 713.03(7), Florida
Statutes, shall not operate retrospectively
to any lands which are not presently beneath
navigable waters and which have been specif-
ically conveyed by the State of Florida.

During the debate on the amendment the following exchanges
occurred:

SENATOR MYERS: Senator Hair, aren't you
concerned that if this amendment is defeated
that there might be considered to be a state-
ment of legislative intent by defeating the
amendment that this act might apply
retroactively to divest some people of title
they've already acgquired in fill lands or
otherwise, that was originally submerged?

SENATOR HAIR: We have not spoken to the
issue of whether or not it's retrospective or
prospective. That issue, in my opinion, has
got to be determined by the courts. (Tr. 24)

EE

SENATOR HAIR: The amendment implies
here that it acts retroactively, and we have
not spoken to that issue here and this bill
and we purposely didn't do that. And we are
merely making a State policy at this time as
toc how we feel the Record Marketable Record
Title Act applies as far as State sovereignty
land is concerned. . . . (Tr. 37)

On roll call the second amendment received 18 yeas and

18 nays and failed of adoption.




A third amendment, which failed by voice vote, would

have added an "effective date and applicability" of July 1, 1978.

With no further amendments to be considered, the Senate
passed SB 4-D by a roll call vote of 25-13.3%7 The next day the
House also passed the bill and it was subsequently approved by
the Governor and became law.

The foregoing chronology clearly establishes that the
legislature was requested to express its intent concerning the
prospective or retrospective application of the MRTA amendment
and declined to do so. This being so, it is next pertinent to
examine prior decisions determining when a statute will be given
retroactive effect.

The most cogent discussion of this topic 1is set forth

in the majority opinion in Trustees of Tufts College v. Triple R.
Ranch, Inc., 275 So.2d 521 (Fla. 1973), saying in relevant part:

Historically, courts have indulged in
the presumption that the Legislature intended
a statute to have prospective effect only.
The bias against retroactive legislation is
deeply rooted in the Anglo-American law.!
Coke established the maxim, "Nova constitutio
furturis forman imponere debet non
praeteritas." (A new state of law ought to
affect the future, not the past). Blackstone
wrote that it was a matter of justice that
statutes should operate in futuro.? A stat-
ute will be construed as prospective only
unless the intention of the Legislature to
give it a retroactive effect is expressed in
language to (sic) clear and explicit to admit
of reasonable doubt.® (Citations in footnotes
omitted.)

}*7Journal of the Senate, June 7, 1978, p. 7. After roll
call two senators changed their votes from nay to yea.
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Cited in footnote 3 in support of the last sentence quoted are
nine Florida appellate decisions spanning the period of time from
1887 to 1966.38 Consequently, the Florida rule on this subject
appears to be of long duration and clearly rooted in the law.

In a somewhat related context, the Second District
previously rejected a request by the Trustees that retroactive

application be given a statute to the detriment of a riparian

owner. In Board of Trustees of the Internal Improvement Trust
Fund v. Medeira Beach Nominee, Inc., 272 So.2d 209, 214 (Fla. 2d

DCA 1973), the Court stated:

Statutes are presumed to be prospectively
applied unless legislative intent to the
contrary clearly appears (citations omitted).
Retroactive statutes may be invalid where
they impair vested rights.

The Trustees' arguments (Br. 43-46) that MRTA is uncon-
stitutional require no extended response. The constitutionality
of the Act has been expressly upheld. City of Miami v. St. Joe

Paper Co., supra, at 443.
The Trustees' remaining argument (Br. 42) that "the

recording of the lease between the Trustees and Coastal is a

valid 'title transaction' for purposes of MRTA" is likewise

3%since Triple R. Ranch was decided in 1973, the Court has
consistently applied its rationale: Keystone Water Co., Inc., v.
Bevis, 278 So.2d 606 (Fla. 1973); Yamaha Parts Distributors Inc.
v. Ehrman, 316 So.2d 557 (Fla. 1975); Foley v. Morris, 339 So.2d
215 (Fla. 1976); Fleeman v. Case, 342 So.2d 815, 817 (Fla. 1976)
("[W]e insist that a declaration of retroactive application be
made expressly in the legislation  under review [e.s.]."; Walker
& La Berge, Inc., v. Halligan, 344 So.2d 239 (Fla. 1977); Avila
South Condominium Assn., Inc., v. Kappa Corp., 347 So.2d 599
(Fla. 1977).




unsound for numerous reasons. First, the Trustees' sovereignty
claim does not arise out of the lease as required by Section
712.03(4). Next, the lease refers only to the Peace and Alafia
rivers and contains no description sufficient to identify the
land claimed.??® Finally, as the trial court held, the
recordation of an unexecuted, printed and conformed copy of the
lease as an attachment to a royalty deed from Coastal to a third
party is not the recordation of a "title transaction" as contem-
plated by the Act. Consequently, neither Coastal nor the
Trustees can derive any benefit from the recording of Coastal's
lease.

Coastal argues (Br. 34-42) that recordings of its lease

and a copy of the Collins decision®®’ were sufficient to preserve

its interest under the lease.! The principal deficiency of both
the Collins decision and Coastal's lease which prevents them from
qualifying as title transactions under the MRTA is the lack of a
sufficiently definite 1legal description of the lands. The
Collins decision contains no reference to any lands whatsoever,

but merely alludes to the kind of lands purportedly covered by

3*In Paradise Fruit Co., supra, the Fifth District Court of
Appeal held that reference to the "St. Johns River" in recorded
consent decrees involving Coastal's lease from the Trustees "is
too vague to describe lands sufficiently to identify its (sic)
location and boundaries."

49118 So0.2d 769 (Fla. 1st DCA 1960).

“lCoastal did not argue this point in the district court, so
it is not properly preserved for appellate review. See appendix
to this brief, reproducing Coastal's entire argument on the title
issues in the district court. Nonetheless, because the point is
meritless, brief response is made here.

=35~




Coastal's lease. The lease itself purports to cqnvey an explora-
tion and production interest in lands describdd only as "the
bottoms of and water bottoms adjacent to" certdin named rivers,
"together with all connecting sloughs, arms and overflow lands
located in such waters." As a legal descriptidn, these phrases
are too vague and indefinite as a matter of lgw to convey any
interest in real property, even apart from [the specificity
requirement of section 712.01(3),“? because the | submerged lands
purportedly described thereby cannot be located and identified
with certainty by a competent surveyor using standard surveying
techniques. Deering v. Martin, 95 Fla. 224, 116 So. 54, 63-64
(1928); Paradise Fruit Co, supra.

In Paradise Fruit Co., 414 So.2d at 11 n. 2, the Fifth
District Court of Appeal specifically held that the Trustees'
asserted sovereignty interest in an allegedly navigable lake was
not preserved from extinguishment under the MRTA by reference to

a recorded consent decree that incorporated the similar 1land

“2Coastal's contention that the 1981 legislative amendment
which added the sufficiency of description requirement to the
definition of title transaction "came too late" to affect this
case must be rejected because (a) these quiet title suits were
filed after the effective date of the 1981 amendment; (b) in any
event, the legislature's enactment of a "savings clause" in
conjunction with the 1981 amendment (unlike the 1978 amendment
exempting sovereignty lands) clearly signifies an intention that
it be given retrospective effect and eliminates any potential
constitutional impediment to such retroactive application, e.g.,
City of Miami, supra, 364 So.2d at 443, and Triple R.
Ranch, supra, 275 So.2d at 526-27; and (c) even if not expressed
in the statute, a specific identification of the property is
inherently essential to put others on notice of the interest
purportedly conveyed by the instrument, and was required by
Florida courts applying the MRTA even before the 1981 amendment.
See Whaley v. Wotring, 225 So.2d 177, 180 (Fla. 1st DCA 1969).
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description from Coastal's Lease 248, because "the general refer=-

ence. . .to 'all the water bottom lying within the boundaries of

the following lakes: St. Johns River' is too vague to describe
lands sufficiently to identify its [sic] location and boundaries.

." That the inadequate description in Coastal's lease makes
a definite identification of the 1leased lands impossible 1is
perhaps best evidenced by the fact that Coastal, the Trustees,
and the various phosphate companies defending conversion suits
have spent millions of dollars on scientific and historical
studies to resolve the navigability issue and to ascertain the
alleged boundary (ordinary high water 1line) of one 12-mile
stretch of the Peace River; yet there is still no agreement as to
the location of that boundary or the extent of the leasehold
insofar as it purports to include "sloughs, arms and overflow
lands." Such a legal description is manifestly insufficient to
put the public on notice of Coastal's alleged leasehold interest,
and thus the lease -- if valid at all =-- certainly does not meet
the requirements of a "title transaction."”

In addition to the lack of an adequate land
description, the lease as recorded in Polk County in 1954 fails
to qualify as a "title transaction" because it did not have a
proper acknowledgment, but merely a printed form copy of an
acknowledgment which was not signed or notarized. In Florida,
the recording of an unacknowledged instrument involving a land
transaction 1is ineffective and legally insufficient to create
even a cloud on the title of the record owner. Lassiter wv.

Curtiss-Bright Co., 129 Fla. 728, 177 So. 201, 203 (1937). 1t




has been specifically held that "[t]itle to the property is not
affected by the record" of an instrument which "was not under
seal, and was not acknowledged." Leatherman v. Schwab, 98 Fla.
885, 124 So. 459, 460 (1929). Since an instrument cannot qualify
as a "title transaction" unless it "affects" title, at least to
the extent of creating a cloud, Marshall v. Hollywood, Inc., 224
So.2d 743, 747 (Fla. 4th DCA 1969), cert. discharged, 236 So.2d4
114 (Fla. 1970), lack of a proper acknowledgment and seal on the
copy of Coastal's lease as recorded in Polk County in 1954
renders the instrument ineffectual as a matter of law for any
purpose under the MRTA.

In considering the Trustees' argument on this appeal that
MRTA does not foreclose their claims of title to sovereignty lands,
the Court should be made aware that the Trustees have taken an
entirely different position in this Court in Askew v. Sonson,
supra. There counsel for the Trustees candidly admitted that MRTA
would bar such claims by the State if there had been a conveyance
of the land in question, even if void. The point was made both in

the Trustees' Motion for Rehearing®? and at oral argument.** It

“3"Once public domain lands are conveyed by the sovereign by
deed they cease to be a part of the public domain and record title
would be founded in the appropriate county where they are located;
and this title 1is of course subject to the operation of the
Marketable Record Title Act." Page 3, Motion for Rehearing served
August 7, 1981.

44" JUSTICE BOYD: [Y]ou would take back all those motels and
hotels and everything around the edge of Florida that's built out
on this sovereignty land that they shouldn't have gotten to at all
-- and not even pay the people for it."

"MR. WEISS: Justice Boyd, if there had been an effort on the
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was perhaps for this reason that Justice Overton, one of the

dissenting justices in Odom v. Deltona Corp., receded from his

earlier position in a separate opinion in the Sonson case:

I agree that the act applies to lands that the
state previously conveyed, even if it did so
erroneously, such as swamp and overflow lands
or Murphy Act Deed properties. See, e.g., Odom
v. Deltona Corp., 341 So.2d 977 (Fla. 1977);
Sawyer v. Modrall, 286 So.2d 610 (Fla. 4th DCA
1973). I cannot agree, however, that the
legislature in any manner intended that MRTA
apply to lands which the state never conveyed.

409 So.2d at 16 (emphasis in original).

No reason has been given why this Court should recede
from its prior holdings in the Odom and Sawyer cases. As the

Court emphasized in Askew v. Sonson:

Substantive rules governing the law of
real property are peculiarly subject to the
principles of stare decisis. United States

v. Title Insurance and Trust Company, 265
U.S. 472, 44 s.Ct. 621, 68 L.Ed. 1110 (1924);

Alta-Cliff Co. v. Spurway, 113 Fla. 633, 152
So. 731 (Fla. 1933).

409 So.2d at 15.

part of the State to convey those lands, and there was no fraud

connected with it, I would say, no, the State, like any other citi-
zen, would be required to do equity. ©Now, counsel for appellee and
I both agreed that there were no equitable arguments to argue
before this Court."

Transcript of oral argument, November 5, 1979 (emphasis
added).




CONCLUSION

The lower courts correctly applied controlling

precedents in adjudicating respondents' titles to be superior to

any sovereignty claim of the Trustees and to Coastal's lease.

The United States and the State of Florida made
contemporaneous official determinations more than 100 years ago
that the lands involved in this case were swamp and overflowed
lands subject to transfer from the United States to the State of
Florida. After the State applied for and received federal
patents covering these lands, they were lawfully conveyed by the
Trustees into private ownership. These official acts are not
subject to challenge by either the Trustees or Coastal wunder a
claim first asserted during the 1970s.

Florida's appellate courts have uniformly held that the
Trustees are estopped to assert a claim of title under the facts
of this case and that the Florida Marketable Record Title Act has
perfected the record owners' titles against a sovereignty claim.

The certified questions should be answered accordingly,
and the district court's opinion and decision should be approved.

Chesterfield Smith,
Julian Clarkscn,
Hume F. Coleman of
HOLLAND & KNIGHT

P. 0. Drawer 810
Tallahass Florida 32302

oxneys for Respondents
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