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shoreline, including bays, sounds and estuaries, is estimated to

be 8,426 miles long.§/ Inland waters that are hypothetically

navigable are estimated to cover 2.86 million acresrg/

While the Trustees are now under statutory directive to
inventory all state lands, including sovereignty 1ands,i2/ that
process had not been begun when MRTA's savings clause expired.
Indeed, as we noted earlier, the Trustees' did not acquire title
to freshwater sovereignty lands until four years after the
savings clause expired! Thus, the application of MRTA below
divests the public trust of title to these lands before the
responsibility for their protection rested authoritatively with
any state agency. No opportunity whatsoever existed before the
1965 expiration of the savings clause for the Trustees to notice
and preserve these public lands from the operation of the sta-
tute. In these circumstances, it is unfair--and unconstitu-
tional--to apply a limitations provision to these public lands
without providing the state with clear and unequivocal notice,

and sufficient opportunity to preserve sovereignty lands from

wholesale alienation.

8/ Morris, The Florida Handbook 1979-80 (17th ed.) at 400.

9/ 1Id4. at 14. The estimate includes, for example, the bottom
lands of lakes greater than 40 acres in size, rivers with an
average annual flow greater than 100 cubic feet per second, and
canals, embayments, sounds, streams, sloughs, estuaries and other
water bodies meeting specified requirements.

10/ Section 253.03(8), Fla. Stat.
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5. MRTA is Otherwise Unconstitutional as Applied.

Article X, Section 11, of the Florida Constitution of 1968,
provides in pertinent part:
Sovereignty lands--The title to lands under
navigable waters . . . which have not been
alienated . . . is held by the state by vir-
tue of its sovereignty, in trust for all of
the people. Sale of such lands may be auth-
orized by law, but only when in the public
interest. Private use of portions of such
lands may be authorized by law, but only when
not contrary to the public interest.
MRTA, if applied to divest the Trustees of title to sover-
eignty lands as a matter of law, is violative of this provision,

and the due process guarantee of the Florida Constitution. See

State v. Black River Phosphate Co., 32 Fla. at 99-100, 13 So. at
646.

6. The 1978 Amendment to MRTA, Section 712.03(7), is de-
claratory of the law.

This brings us to the 1978 Amendment to MRTA. In the face
of the failure of the original enactment to specifically address
sovereignty lands, it is the only clear expression of legislative
intent.

The timing of and the circumstances surrounding the enact-
ment of an amendment are to be considered in interpreting the

amendment's effect. Sunshine State News Co. v. State, 121 So.2d

705 (Fla. 3d DCA 1960) .11/ It has also been recognized that if

1ll/ See also Williams v. Hartford Accident and Indemnity Co.,
382 So.2d 1216 (Fla. 1980) (holding that underinsured motorist
coverage was required, even before a subsequent amendment speci-
fied this fact); Foremost Insurance Co, v. Medders, 399 So.2d4 128
(Fla. 5th DCA 1981l) (in which the court looked to a 1979 amend-
ment in construing a 1977 law pertaining to the question of whe-
ther a mobile home was real or personal property).
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an amendment is enacted soon after controversies as to the inter-
pretation of the original act arise, the amendment should be
regarded as a legislative interpretation of the original act.
United States ex rel. Guest v. Perkins, 17 F. Supp. 177 (D.D.C.
1936); Hambel v. Lowry, 174 S.W. 405 (Mo. 1915). In specific
response to the attempt by Cyanamid and Estech in Cyanamid I and
Estech I to apply Odom to extinguish sovereignty title under
MRTA, the Legislature (after the calling by the Governor of a
special 1legislative session) enacted Chapter 78-288, Laws of
Florida, providing that "state title to lands beneath navigable
waters acquired by virtue of sovereignty" is included among the
"exceptions to marketability" listed in Section 712.03, Florida
Statutes. As a clear rejoinder to respondents' interpretation of
Odom, this legislative pronouncement (now Section 712.03(7) Fla.

Stat.) must be characterized as interpretive legislation declara-

tory of the scope and intendment of the original enactment.lz/

Florida has long acknowledged the soundness of the principle
of statutory construction calling for analysis of all laws having
"the same subject, or having the same general purpose . . . as
together constituting one law" and that "it is proper to consi-
der, not only Acts passed at the same session of the Legislature,
but also Acts passed at prior or subsequent sessions, and even

those which have been repealed." Amos v. Conkling, 99 Fla. 206,

12/ The Governor's Proclamation, and the Resolution of the
Trustees pertaining to the issue, are included in the records
below, and appear at A. 69~70.




126 So. 283 (1930). Subsequent Supreme Court decisions in Flor-
ida utilize this same principle. Gay v. Canada Dry Bottling Co.
of Florida, Inc., 59 So.2d 788, 790 (Fla. 1952) (the court has
the right and the duty, in arriving at the correct meaning of a
prior statute, to consider subsequent legislation); Garner v.
Ward, 251 So.2d 252, 255 (Fla. 1971) (it is an accepted maxim of
statutory construction that a law should be construed together
with and in harmony with any other statute relating to the same
subject matter or having the same purpose, even though the sta-
tutes were not enacted at the same time.) The district courts of

appeal have held likewise. Overstreet v. Pollak, 127 So.2d 124,

124~25 (Fla. 3d DCA 1961) (the court cites and quotes from Gay v.

Canada Dry Bottling Co., supra).

Specifically applicable to the instant situation, where the
Legislature was called into special session by the Governor at
the request of the Trustees, and thereafter enacted Section
712.03(7), is this Court's decision in Williams v. Hartford Acci-
dent & Indemnity Co., 382 So.2d 1216, 1220 (Fla. 1980). The
Court was confronted there with a similar question of statutory
construction. The question was whether a 1971 law, which did not
expressly require "underinsured motorist coverage," did in fact
require such coverage. In 1973, the Legislature specifically
amended the applicable law to require "underinsured motorist
coverage."” This Court held that the original law required the
same coverage called for by the later amendment. The Court ob-

served that




the timing and circumstances of an enactment

may indicate it was formal only and served as
a legislative clarification or interpretation

of existing law, and thus such an enactment
may even sugdgdest that the same rights existed
before it. See Overstreet v, Pollak, 127
So.2d 124 (Fla. 3d DCA 1961); Gay v. Canada
Dry Bottling Co. of Florida, 59 So.2d 788
(Fla. 1952). We believe that the underin-
sured vehicle coverage provision of chapter
73-180 was intended by the legislature to
clarify and secure from doubt a change in our
state's automobile insurance laws that had
been enacted shortly before through chapter
71-88.

382 So0.24 at 1220 (emphasis supplied).

A recent decision acknowledging the function of such legis-
lation is Modern Plating Co. v. Whitton, 394 So.2d 515, 517 n.2
(Fla. lst DCA 1981):

After the IRC rendered these decisions, the
legislature promptly amended the law . . . .
Apparently, the purpose of this amendment was
to correct the IRC's misunderstanding . . . .

The purpose of the 1978 amendment was to interpret MRTA in a
way that would correct the assumption that the 1963 Legislature,
by not explicitly excluding sovereignty lands, meant that these
lands were subject to the operation of MRTA. Since the amendment

is not inconsistent with the original Act, post-1978 judicial

interpretations of MRTA should be consistent with the 1978 amend-

ment. See United States v. Gordon, 638 F.2d 886 (5th Cir. 1981)

(in which the court held that where an amendment is not inconsis-
tent with the original statute, the statute should be interpreted
consistently with the amendment).

If MRTA is applied to extinguish state title to the river-

beds in issue here, invaluable, irreplaceable watercourses that




rightfully belong in trust for Floridians now and to come would
be titled in private hands by an Act that did not provide the
present Trustees, as stewards of these lands, reasonable oppor-
tunity to classify them, or protect them under the statute. With

such an important part of our heritage at stake, the Court is

asked today to declare MRTA's savings clause unconstitutional as

applied to sovereignty lands, or to interpret the original enact-
ment consistent with the 1978 amendment excluding sovereignty

lands from its operation.

CONCLUSION

Much of the debate here has centered upon the equities of
the competing public and private ownership claims. There are
valid points on each side of the question. The point here, how-
ever, is that these equities should be resolved where they are
normally resolved--in a trial court fact-finding proceeding. The
wholesale abolition of sovereignty lands from the public trust
that is accomplished by the decision below, upon technical inter-
pretations of ambiguous legislative enactments, is a poor and
costly substitute for the recognized truth-finding process of
trial by jury.

The public trust is immeasurably benefited by a determina-
tion that these lands remain presumptively in state ownership.
If the state's proof is sufficient, they will remain, unlike
private waters, a valuable part of the public lands of this state
to which all Floridians are entitled. They will remain open for

fishing, boating, and recreation, and the preservation of their
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environmental integrity will be insured. Otherwise, there is

nothing to prevent fences, like that which crosses the Wakulla,
from rising to bar Floridians from a part of their most valuable
heritage.

The opinion below is wrong, unwise, and disastrous to the
public's rights to lands that are provably sovereignty in charac-
ter. It results in the divestiture from the public trust of sov-
ereignty riverbeds -- a result never before reached by statute or
case law in Florida. The views set forth in the opinion should
be disapproved, and the judgment reversed.
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