


Although the certified question is one of first dimpression to this
Court, the Court has consistently held that the State cannot abdicate general
control of the sovereignty lands, State v. Black River Phosphate Co., 32
Fla. 82, 13 So. 640, 645 (1893), and State v. Gerbing, 56 Fla. 603, 47 So.
353, 355 (1908). The strictest construction is placed on claims to such
lands. Again, all such grants are strictly construed against the grantee.
Shively v. Bowlby, 152 U.S. 1, 10 (1894). State v. Black River Phosphate
Co., supra, p. 648. Not only must intention be shown, but specific authority
must be demonstrated. Brickell v. Trammell, 77 Fla. 544, 82 So. 221, 228
(1919), and Apalachicola Land and Development Co. v. McRae, 86 Fla. 393, 98
So. 505, 518 (1924). Thus, any such grant, whether legislative or executive,
must be accompanied by specific intention and specific authority and will be
strictly construed against the grantee.

No where in MRTA before the 1978 Amendment are sovereignty lands
mentioned,12 let alone any authority or any intention to comvey any such
sovereignty lands by MRTA. Tt is only by a construction of MRTA in favor of
the grantee that one can find any "vested right." To do so, however, is to

reject the established law that requires a strict construction against the

12.Tn Askew v. Somson, 409 So.2d 7 (Fla. 1981), this Court discussed the
definition of "person" in Section 712.01, Florida Statutes (1977), and
concluded that the Legislature intended to "affect State properties."”
Sovereignty lands are not specifically mentioned. Applying a rule of strict
construction against the grantee would not allow such affected state
properties to include sovereignty lands.




grantee!l3  Strict construction of the grants against the grantee Mobil
renders its claims here defeated.

As already seen, even if MRTA were held to have operated between 1963
and 1978 wupon sovereignty lands beneath fresh water rivers in Florida, the
two exceptions of record and actual notice pointed out above and ignored by
the District Court require a reversal of its decision. While the District
Court ignored both the recorded lease and recorded judgment, the trial court
considered the recorded lease but ignored the recorded judgment.l4

The trial court held that the recording was not completed, but the
recording of Lease 224-B in 1954 was completed properly (R 430-433, Exhibits
A, L, and 0). As the judge in the related Mobil I case held on this issue
while the case was removed:

"Before the court is plaintiff's motion for summary
judgment (Document 417) based on the Florida Marketable
Record Title Act (MRTA), chapter 712 of Florida Statutes.
The parties submitted memoranda (Documents 417, 509, 511,
514 and 519), and a hearing was held on November 23,
1981.

The purpose of the MRTA is to simplify land title
transactions by limiting searches to thirty years. This
suit was filed on September 24, 1976; therefore, the
title search in the instant case must encompass the

13.In effect, there are two competing constructions. The first 1is that
contained in Section 712.10, Florida Statutes., The other is the strict
construction against the grantee who claims sovereignty lands. Shively v.
Bowlby, supra. The basis of this latter rule of construction is state and
federal constitutions and goes back to English common law. The former rule
is legislative in origin. Clearly the constitutional common 1law rule,
favoring sovereignty lands, must prevail in a conflict of the two rules.
14.This judgment was recorded in the records of Polk County in 1961 (R 430,
Fxhibits L and P). It is decisive here. As a sufficient title transaction,
it raises an exception under Section 712.03(4). See Kittrell v. Clark, 363
So.2d 373 (Fla. 1lst DCA 1978), cert. denied, 383 So.2d 909 (Fla. 1980), where
even a recorded will in an estate that didn't even mention the interest was a
sufficient title transaction. This case is much stronger as a judgment in a
proceeding that dealt with Lease 224-B and named rivers and other lands and
was known to Mobil (R 430, Exhibits C, D, and J). Collins v. Coastal
Petroleum Company, 118 So.2d 796 (Fla. lst DCA 1960).




period from September 24, 1946 through September 24,
1976.

Plaintiff Mobil 0il Corporation claims a root of title
prior to  September 24, 1946. See Document 417,
attachment 3. 'Root of title' is defined as 'any title
transaction purporting to create or transfer the estate
claimed by any person and which is the last title
transaction to have been recorded at least 30 years prior
to the time when marketability is being determined.'
Fla.Stat. §712.01(2) (1979).

Once the root of title is identified, any interest that
depends upon acts, events, or omissions occurring prior
to the date on which the root of title was recorded are
extinguished unless a specific exception provided in the
MRTA applies. Fla.Stat. §712.04 (1979). Mobil maintains
that the interests asserted by Coastal and the Trustees
do not fit within any of the MRTA's exceptions, and thus
were extinguished through the operation of section 714.04
of Florida Statutes.

Coastal contends that its and the Trustees' rights are
preserved from extinction under the MRTA by virtue of
section 712.03(4) of Florida Statutes which provides an
exception for '[e] states, interests, claims, or charges
arising out of a title transaction which has been
recorded subsequent to the effective date of the root of
title.' The Trustees vigorously argue that sovereignty
lands are immune from operation of the MRTA. Both the
Trustees and Coastal maintain that the MRTA does not
apply to them because such application would violate the
Florida and United States Constitutions.

This court is of the view that it does not have to reach
the questions whether the MRTA affects sovereignty lands
nor if the Act is unconstitutional. Assuming arguendo
that the MRTA applies to sovereignty lands, this court
finds that the exception set forth in section 712.03(4)
of Florida Statutes precludes the extinguishment of
Coastal's and the Trustees' rights.

The facts regarding the history of recordation of
Coastal's lease interests in Polk County, Florida are
uncontroverted, and those facts as set forth in Document
509, Part 1II, pp. 4-7 are incorporated by reference into
this memorandum opinion. The parties, however, disagree
on the effectiveness of such recording.

Coastal's lease was properly recorded in Polk County on
April 9, 1954. Although an unsigned printed copy of the
lease was filed at that time, in 1949 a properly executed
original had been recorded in Charlotte County. According
to the customary practice in the pre-Xerox era, a non-
original was inserted as the record entry supported by
the verification of the Clerk that the original was
lawfully entitled to be recorded. See Fla.Stat,§28.17

(1979). Because this verification was done in 1949, the




Polk County filing is given the same effect as if the
original had been presented. See Fla.Stat. §695.19

(1979). Thus, Mobil's marketable record title does not
affect or extinguish Coastal's and the Trustees' rights
because the 1954 Polk County filing of the royalty deeds
with leases attached is an effective title transaction
recorded subsequent to the date of Mobil's root of
title." (Emphasis added.) Mobil 0il Corporation v.
Coastal Petroleum Company, et al., Case No. 79-1082,
United States District Court, Northern District of
Florida, Memorandum Opinion and Order (1981), pgs. 1-3.

The recording was proper under the recording laws in Florida. Furthermore,
Mobil knew about it (R 430-433, Exhibit D). The only other reason for not
applying the exception was that the description was vague or uncertain.

The description in Lease 224-B included:

"Also the bottoms of and water bottoms adjacent to the rivers

hereinafter named which flow through natural channels in the

Gulf of Mexico, to wit: Myakka, Manatee, Little Manatee,

Alafia, Caloosahatchee (from its mouth to LaBelle Bridge),

Peace River to Township 29/30, included within said Drilling

Blocks 5, 6, 7 and 8 as shown on said map." (A 192).

Thus, this is the only other reason given for ignoring this second

decisive recorded exception was the description was vague or uncertain. This

description is not too vague or uncertain to enable land to be identified.15
Here all the sovereignty water bottoms of the named rivers were described,
not some vague or uncertain part of them. Compare Deering v. Martin, 95 Fla.
224, 116 So. 54 (1928), where only some vague and uncertain part was
conveyed. If the lease description here was vague or uncertain, then no
other recording description of sovereignty lands could ever be effective,
because the boundary of such lands changes in imperceptible degrees as the
ordinary high water level changes. To describe the boundary of a total
river, one would simply name the river, not try to call out its ordinary high

water lines, because those lines are by necessity ambulatory. But if one did

15.See affidavit of John DuBose (R 380-420).




fix the location of those lines by description, the recordation would be
constitutionally void. As this Court held in 1976 in State of Florida v.

Florida National Properties, Inc., 338 So.2d 13, 19 (Fla. 1976):16

"An inflexible meander demarcation line would not comply with

the spirit or letter of our Federal or State Constitutions nor

meet present requirements of society."

Court explained why a fixed demarcation line would be unconstitutional:
"Upon careful consideration of both the record and arguments of
counsel, we conclude that the trial court correctly held the
efforts of the State to fix specific and permanent boundaries were

improper, and we hold that Section 253.151, Florida Statutes, is
unconstitutional.

Additionally, the ancient common law relating to accretion and

reliction prevails in Florida. However, we recognize that the
doctrine of reliction is applicable in situations where water

recedes by imperceptible degrees from natural causes and that it

does not apply where land is reclaimed by deliberate drainage."

(Emphasis added.) Supra, p. 18.
Thus, no metes and bounds description could describe the sovereignty lands
since their boundary cannot constitutionally be fixed to a specific and
permanent line. The legislature is without authority to permanently fix such
boundaries, let alone the Trustees or Coastal. The description of Coastal's
lease is not vague or uncertain, but is as it constitutionally must be.
Furthermore, the description was not considered too vague or uncertain by
this Court when it upheld the validity of the leases in Watson v. Holland,
155 Fla. 342, 20 So.2d 388 (1945).

In addition to these statutory exceptions MRTA is subject to the

exception of actual notice. MRTA 1is a recording act/17 and recording acts

16.In that case, the Court held Section 253.151, Florida Statutes (1975),

unconstitutional because it attempted to fix specific and permanent
boundaries of navigable fresh water lakes.

17.City of Miami v. St. Joe Paper Company, 364 So.2d 439, 442 (Fla. 1978).




are subject to the exception of actual notice. Moyer v. Clark, 72 So.2d 905
(Fla. 1954); Licata v. DeCorte, 50 Fla. 563, 39 So. 58 (1905); Ullendorff v.

Graham, 80 Fla. 845, 87 So. 50 (1920); Lassiter v. Curtiss-Bright Co., 129

Fla. 728, 177 So. 201 (1937); Escambia Properties, Inc. v. Largue, 260 So.2d

213 (Fla. 1st DCA 1972); Ruotal Corporation, N.W., Inc. v. Ottati, 391 So.2d
308 (Fla, 4th DCA 1980). The actual knowledge in 1961 of Coastal's Lease
224-B is unrefuted in the record (R 430, Exhibits C, D, I and J). Coastal's
and the Trustees' interest would be an exception based upon actual knowledge.
See also, Holland v. Hattaway, 438 So.2d 456 (Fla. 5th DCA 1983).

Coastal submits that the Marketable Record Title Act, Chapter 712,
Florida Statutes, did not operate between 1963 and 1978 to divest the
Trustees of title to sovereignty lands., Whether MRTA related to all
sovereignty lands between 1963 and 1978 or not, and whether Odom so requires
or not, here instruments have twice been filed in the public records of Polk
County and in the Florida public records before the Act was even effective.
Further, Mobil had actual knowledge of the Trustees' ownership and in fact
did not even pay for such lands (R 430, Exhibit I). The third question posed

TN

here must be answered '"no" regardless of the answer to the third certified

question. The decision below should be reversed.




POINT IT
MABIE v. GARDEN STREET MANAGEMENT CORP.,
397 So.2d 920 (Fla. 1981), REQUIRES
REVERSALL AND DISMISSAL.

On September 24, 1976, Mobil filed suit in the Circuit Court of Leon
County, Florida, against Coastal and caused Coastal to be served (R 127). 1In
the course of this lawsuit Coastal raised several counterclaims, including a
counterclaim for conversion of phosphate and uranium from the Peace River
which was leased to Coastal by the Trustees. The Trustees filed their own
claim for relief seeking damages for conversion of phosphate by Mobil.
Later, on November 20, 1979, Mobil filed and served a related counterclaim
against the Trustees and Coastal seeking a declaration rejecting the
ownership claims of Coastal and the Trustees of the Peace River included in
their conversion claims (R 127 - 213). The case has an involved procedural
history but basically the Leon County, Florida, case has proceeded toward
trial from filing and service in September, 1976 (R 127-213).

In September, 1978, Mobil filed a similar motion for summary judgment in
Leon County, Florida, as the one 1in the proceeding below (R 107). This
motion was denied on December 18, 1978 (R 220). 1In related proceedings in
Federal Court in Tallahassee, Florida, similar legal issues were presented by
other phosphate companies and were determined against the companies (R 220).
Although Mobil was not directly a party to those proceedings, the Federal
court later adopted the order in Mobil, After these decisions, Coastal
requested trial and on November 10, 1980, the Federal court, before which the
Mobil case had been remanded, set a trial date (R 214-240).

Only after these unfavorable rulings to Mobil in the Leon County Circuit

Court and the setting of a trial date did Mobil file new lawsuits raising the




same issues 1in an attempt to avert an unfavorable judgment. Mobil styled
these new and later lawsuits as "quiet title" actions and filed them in the
Circuit Court of Polk County, Florida. On April 27, 1982, Mobil filed one
such suit in Polk County (R 1 - 46). Coastal was later served. This new
lawsuit sought to raise the same issues addressed by the earlier Leon County
lawsuit filed by Mobil which had been pending since September, 1976. Thus,
more than five years after the claims and issues were first raised in Leon
County, Florida, and after unfavorable rulings there, Mobil initiated a new
lawsuit seeking to raise the same claims and issues in Polk County, Florida,
to a new court.

Coastal and the Trustees moved to dismiss or to stay the duplicative
case filed in Polk County based upon this Court's decision in Mabie v. Garden
Street Management Corp. 397 So.2d 920 (Fla. 1981) (R 105-213, 214-240), The
trial court considered and denied the motions to dismiss (R 559, 670).
Coastal filed a Notice of Appeal of this non-final order concerning ''venue"
with the District Court of Appeal, Second District of Florida, and the
District Court per curiam affirmed the decision.

Coastal submits that the action below should have been reversed and
ordered dismissed by the trial court for improper venue pursuant to Rule
1.140(b)(3), Florida Rules of Civil Procedure, upon the authority of the
Supreme Court of Florida's decision in Mabie v, Garden Street Management
Corp., 397 So.2d 920 (Fla. 1981). This Court held that where two similar
actions are pending between the same parties, addressing the same issues,
exclusive venue to try those issues lies in the court in which service of

process is first effectuated.




The District Court order affirming the trial court's order denying the
motion to dismiss should be reversed and the trial court directed to dismiss
the complaint.

Mobil initiated the entire series of so-called quiet title suits to race
unfavorable determinations in earlier-filed proceedings in Leon County,
Florida, to judgment (R 105-213). Although it claimed here that the purposes
of the action are different, it has consistently represented to other courts,
including the Leon County court, that the actions are the same for
relitigation purposes. This different treatment seeks to take advantage of
relitigation defenses without the Mabie venue requirement for dismissal of a
later filed and served proceeding. Mobil cannot have both, Either the
proceedings have the same or different purposes. If they are the same as
Mobil represents to the court in Leon County, Florida, then the action in
Polk County must be dismissed. If the proceedings are different, then the
purpose of racing to an early judgment is defeated, because the Polk County
cases can raise no defense. Mobil has placed itself on the horns of this
dilemma requiring dismissal of the complaint below.

Because the issues could be raised in either a declaratory action or a
quiet title action, Mobil chose its forum in 1979 when it first filed its
claim in Leon County, Florida. Only later, after unfavorable decisions and
notice of a trial date, did Mobil begin to file duplicative proceedings in
Polk County, Florida. The rule of Mabie is designed to prevent just such
abuse of the Courts of Florida and litigants, The decision should be

reversed and the action dismissed.




CONCLUSION

Odom v. Deltona Corp., 341 So.2d 977 (Fla. 1977), involved small
nonmeandered lakes, not one hundred mile long rivers like the Peace River.
To use Odom as a basis to lay claim to rivers is to accept the reasoning that
since raising your foot one step towards the moon will carry you closer,
raising it many times will carry you there. The application of Odom has
limitations contained within the Court's decision. The statutes and
reasoning apply with force to small nonmeandered lakes wholly contained
within the perimeters of the conveyance there, but not to rivers.

Further, while the equities there were with the private claimant, here
Mobil knew it did not own the Peace River. It openly refused to buy Peace
River bottom because it said the State owned it. Yet it mined the river and
secretly recognized it might later be called to pay damages. This case is
not‘like Odom at all. Any claim to "honesty" by Mobil would be a joke.

Coastal would urge the Court to uphold the longstanding law of Florida
recognizing the public trust doctrine, recognizing that both intention and
authority must exist to apply legal estoppel, and recognizing the exceptions
to marketability under MRTA. Coastal also urges the Court to reaffirm the
principal of equitable estoppel, as well, The Court should reverse the
decision below and order remand for dismissal based upon Mabie v. Garden

Street Management Corp., 397 So.2d 920 (Fla. 1981).
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