
ownership,15 subject to rights specifically 
reserved in such conveyances. 

15Trustees of Internal Improvement Fund 
Lobean, 127 So.2d 98, 104 (Fla. 1961). 

v. 

341 So.2d at 989. 

When the Court's application of the doctrine of legal 

estoppel is considered together with its statement in Odom that 

nonmeandered waterbodies are rebuttably presumed nonnavigable, 

the result seems obvious; under the facts of Odom -- and in 

Mobil's case as well -- the Trustees are estopped to rebut the 

presumption of nonnavigability, after the government survey has 

stood unimpeached for so many years, and are further estopped to 

challenge the authority of the earlier Trustees to convey in 

accordance with the recitations in their deeds. 

The doctrine of after-acquired title also demolishes 

the claim of Coastal that its leasehold grant in the 1940s is 

paramount to Mobil's title emanating from Trustees' deeds deliv­

ered in 1883. Although Coastal identifies a 1941 statute23 as 

conferring the authority supporting its lease, the Trustees had 

earlier acquired statutory authority to sell or lease mineral 

interests in 1923 24 and again in 1929. 25 Consequently, when the 

Trustees acquired title to or authority over these mineral inter­

23Ch. 20680, Laws of Fla. (1941). 

24Ch . 9289, Laws 0 f F1a . (1923). 

25Ch. 13670, Laws of Fla. (1929). 
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ests by act of the legislature, their after-acquired authority 

was sufficient to perfect title in the grantees under their 1883 

deeds. 26 Viewed from any perspective, Coastal's claim cannot 

possibly be superior to Mobil's rights originating in 1883. 

III.	 DOES THE MARKETABLE RECORD TITLE ACT, 
CHAPTER 712, FLORIDA STATUTES, OPERATE 
TO DIVEST THE TRUSTEES OF TITLE TO 
SOVEREIGNTY LANDS BELOW THE ORDINARY 
HIGH-WATER MARK OF NAVIGABLE RIVERS? 

Driven by their purpose to join the efforts of Coastal 

to recover money damages measured by the value of tons of 

phosphate ore mined in central Florida during the 1940s, 1950s, 

1960s and 1970s, the Trustees resurrect the third certified ques­

tion for the third time during the past eight years. As will be 

shown, the question was answered in the affirmative in 1973, and 

this Court has thrice ratified the affirmative answer. 

Sawyer v. Modrall 

The first Florida appellate decision applying the 

~	 Marketable Record Title Act (MRTA) to sovereignty lands was 

Sawyer v. Modrall, 286 So.2d 610 (Fla. 4th DCA 1973), cert. 

denied, 297 So.2d 562 (Fla. 1974). The Trustees were not a party 

to that litigation, but the Trustees' remote grantee successfully 

26A lesser property interest than fee simple can constitute 
property within the rule of estoppel as to after-acquired proper­
ty. Spencer v. Weigert, 117 So.2d 221, 226 (Fla. 2d DCA 1959), 
cert. denied, 122 So.2d 406 (Fla. 1960). Thus, Mobil's predeces­
sors had long before acquired title to the mineral interests 
involved in this case when the Trustees purported to lease them 
to Coastal during the 1940s. 
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argued that MRTA was effective to perfect the title of a private 

landowner to sovereignty lands underlying the intracoastal 

waterway in Palm Beach County. The Fourth District Court of 

Appeal noted that MRTA expressly barred all claims not excepted, 

whether "private or governmental." 286 So.2d at 613. 

The Trustees' brief (Br. 40) misrepresents the Sawyer 

holding. They contend: 

Sawyer v. Modrall is a clear example of 
sovereignty lands that were previously lawfully 
conveyed, and thus it and Odom are entirely 
consistent. The lands in issue in Sawyer were 
tidal sovereignty lands along the intracoastal 
waterway in Boca Raton that the Trustees were 
required to convey to the riparian landowner by 
Florida's early bulkhead laws. 286 So.2d at 613. 
Sawyer thus involved an intentional, lawful 
conveyance of sovereignty land that is not an 
appropriate subject of the protection of the 
public trust doctrine. 

(Emphasis in original) 

Except for the correct statement that the lands 

involved in Sawyer were tidal sovereignty lands along the intra­

coastal waterway in Boca Raton, everything asserted in the fore­

going quotation is wrong. The Trustees have repeatedly argued, 

as the very foundation of their claim in this case, that they had 

no power to convey sovereignty lands before 1917. The Sawyer 

opinion expressly states that the Trustees' deed there involved 

was an 1890 deed. 27 This Court's 1974 denial of certiorari in 

27The statutes relied on as authority for the 1890 deed were 
not "early bulkhead laws" as urged in the Trustees' brief. See 
Chapter 3641, Laws of Florida 1885, and Chapter 3995, Laws of 
Florida 1889. 
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Sawyer was the first refusal to adopt the argument now being made 

by the Trustees. 

Odom v. Deltona Corporation 

As noted earlier in this brief, p. 15, supra, this 

Court expressly applied its holding in Odom v. Deltona Corpo­

ration to navigable waters: "[T]he claims of the Trustees to 

beds underlying navigable waters previously conveyed are extin­

guished by the Act." 341 So.2d at 989. Although the present 

Trustees refuse to recognize that Odom applied the Act to 

navigable waters and sovereign lands, their predecessors offi­

cially recognized the import of the decision. A resolution of 

the 1978 Trustees recommending amendment of MRTA to exempt sover­

eignty lands stated that "certain recent court decisions held 

that the Marketable Record Title Act, Chapter 712, Florida Stat­

utes, could operate to extinguish state title to sovereignty 

lands, contrary to the public trust doctrine by which these lands 

are held. ." (A 79). 

Odom v. Deltona Corporation, decided in 1976, was this 

Court's second rejection of the argument now being made by the 

Trustees. 

Paradise Fruit Company 

In Board of Trustees v. Paradise Fruit Company, supra, 

this Court in 1983 for the third time rejected the MRTA argument 

now being asserted by the Trustees. In that case the Fifth 

District Court of Appeal affirmed a trial court judgment confirm­

ing a private landowner's title to a segment of the St. John's 

River flowing through Lake Poinsett in Brevard County. The Trus­
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tees sought review here on the precise legal grounds now urged in 

support of their third point on appeal. This Court denied 

review. 

In the present cases, the district court agreed with 

the Fifth District's holding in Paradise Fruit that the 1978 

amendment to MRTA excepting sovereignty lands from the reach of 

the Act may not be applied retroactively. The court said: 

[W]e align ourselves with the view recently 
expressed by the Fifth District Court of Appeal. 
There our sister court held that section 
712.03(7) does not apply retroactively even 
where the Trustees themselves wrongfully issued 
a deed at the "root of title" prior to the 
initial passage of MRTA in 1963. Board of Trus­
tees of the Internal Improvement Trust Fund. v. 
Paradise Fruit Co., 414 So.2d 10 (Fla. 5th DCA 
1982), petition for review denied, 432 So.2d 37 
(Fla. 1983). Here, as in Paradise Fruit Co., 
the Trustees executed the deeds, which are the 
plaintiffs' "root of title." § 712.01(2), 
Fla.Stat. (1981). Plaintiffs' titles under the 
1883 deeds were perfected under MRTA, as enacted 
in 1963; therefore, retroactive construction of 
the amendment would unconstitutionally deprive 
them of rights vested in 1963. Paradise Fruit, 
Co., 414 So.2d at 11. 

The legislative history behind the 1978 MRTA amendment 

reflects an effort by the executive branch to obtain a legisla­

tive expression of retroactive application and a refusal by the 

legislature to accommodate such a purpose. 28 

In considering the Trustees' argument that MRTA does 

not foreclose their claims of title to sovereignty lands, the 

28The legislative history is detailed in the brief filed by 
Cyanamid and Estech in the other cases involving these three 
certified questions. 
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Court should be made aware that the Trustees have taken an 

entirely different position in this Court in Askew v. Sonson, 409 

So.2d 7 (Fla. 1981). There counsel for the Trustees candidly 

admitted that MRTA would bar such claims by the State if there 

had been a conveyance of the land in question, even if void. The 

point was made both in the Trustees' Motion for Rehearing29 and 

at oral argument. 3° It t,.:as perhaps for thi s reason that Justice 

Overton, one of the dissenting justices in Odom v. Deltona Corp., 

receded from his earlier position in a separate opinion in the 

Sonson case: 

I agree that the act applies to lands that the 
state previously conveyed, even if it did so erro­
neously, such as swamp and overflow lands or 
Murphy Act Deed properties. See, e.g., Odom v. 
Deltona Corp., 341 So.2d 977 (Fla. 1977); Sawyer 
v. Modrall, 286 So.2d 610 (Fla. 4th DCA 1973). I 

29"Once public domain lands are conveyed by the sovereign by 
deed they cease to be a part of the public domain and record 
title would be founded in the appropriate county where they are 
located; and this title is of course subject to the operation of 
the Marketable Record Title Act." Page 3, Motion for Rehearing 
served August 7, 1981. 

30"JUSTICE BOYD: [Y]ou would take back all those motels and 
hotels and everything around the edge of Florida that's built out 
on this sovereignty land that they shouldn't have gotten to at 
all -- and not even pay the people for it." 

"MR. WEISS: Justice Boyd, if there had been an effort on 
the part of the State to convey those lands, and there was no 
fraud connected with it, I would say, no, the State, like any 
other citizen, would be required to do equity. Now, counsel for 
appellee and I both agreed that there 
to argue before this Court." 

were no equitable arguments 

Transcript 
added) . 

of oral argument, November 5, 1979 (emphasis 
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cannot agree, however, that the legislature in any 
manner intended that MRTA apply to lands which the 
state never conveyed. 

409 So.2d at 16 (emphasis in original). 

No reason has been given why this Court should recede 

3ifrom its prior holdings in the Odom and Sawyer cases. As the 

Court emphasized in Askew v. Sonson: 

Substantive rules governin~ the law of real 
property 
of stare 
ance and 
621, 68 
Spurway, 

are peculiarly subject to 
decisis. United States v. 
Trust Company, 265 U.S. 
L.Ed. 1110 (1924); Alta­

113 Fla. 633, 152 So. 731 (

the principles 
Title Illsur­

472, 44 S.Ct. 
Cliff Co. v. 
Fla. 1933). 

409 So.2d at 15. 

3iThe Trustees' contentions that the MRTA, if construed to 
encompass sovereignty lands, would be unconstitutional as a 
conveyance of sovereignty lands in violation of the public trust 
doctrine and would amount to a taking without just compensation 
are demonstrably meritless. Until article X, section 11 was 
added to the Florida Constitution in 1969, it is clear that 
"[t]here [was] no provision in the Constitution of this state 
expressly or impliedly forbidding the Legislature to dispose of 
submerged lands. "State ex rel. Buford v. City of Tampa, 
88 Fla. 196, 102 So. 336, 340 (1924). Because the title to 
sovereignty lands not previously alienated is in the state, the 
fact that the legislature in 1969 reposed that title in the Trus­
tees by statute did not prevent the legislature in 1963 from 
making its own claims subject to the MRTA, and certainly does not 
mean that the Trustees are entitled to be compensated for the 
legislature's "taking" of the state's own lands. 
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IV.	 FLORIDA FOLLOWS THE LOCAL ACTION RULE. 
TITLE TO LANDS MUST BE TRIED IN THE 
COUNTY WHERE THE LANDS ARE LOCATED. 

The Trustees' final argument is that the district court 

of appeal committed error in its holding that "the Leon County 

Circuit Court lacks jurisdiction of the subject matter of Mobil's 

reply counterclaim for the reason that the counterclaim is in rem 

in nature and local to the Polk C<..unty Circuit Court" (A 44).32 

They introduce their argument by accusing Mobil of "blatant forum 

shopping and improper relitigation in a sister circuit" and add 

the following charge (Br. 12): 

Mobil lost the title question in Mobil I 
before the Leon County Circuit Court, and the 
United States District Court, and after 
remand of Mobil I to Leon County Circuit 
Court, sought a third bite at the apple by 
instituting the title suit below. 

It was the Trustees, not Mobil, who sought to avoid a 

ruling by the judge who denied Mobil's summary jUdgment motion 

filed early in the litigation . "On January 29, 1979, the 

State. . and Coastal jointly filed an application for recusal of 

the trial judge based on statements the trial judge had made 

regarding the issues left to be tried (i.e., the phosphate 

conversion claims)." Coastal Petroleum Co. v. Mobil Oil Corp., 

378 So.2d 336, 337 (Fla. 1st DCA 1980). The Trustees' second 

32This holding was not certified to this Court along with 
the title issues. However, it is the precise issue that was 
resolved against the Trustees' position by this Court in Board of 
Trustees v. Ott, 440 So.2d 351 (Fla. 1983). 
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escape effort was their improvident removal of the case to feder­

al court -- a mistake rectified more than two years later by the 

Eleventh Circuit Court of Appeals. 33 

The Trustees' characterization of Judge Miner's denial 

in 1978 of Mobil's motion for summary judgment -- "Mobil lost the 

title question" -- is absurd. Manifestly, denial of a motion for 

summary judgment is not an adjudication of anything except that 

summary judgment will not be ordered at that stage of the 

proceedings. 34 The additional reference to an interim ruling by 

the federal district court is meaningless; that court had no 

jurisdiction. 35 

The records made in the multiple actions between these 

parties do clearly reflect the disparate preferences of the 

parties for choice of forum. Mobil has consistently sought to 

litigate state law issues in state courts and to resolve land 

title disputes in the court having territorial jurisdiction over 

33See Mobil Oil Corporation v. Coastal Petroleum Company, 
671 F.2d 419 (11th Cir.), cert. denied, 459 U.S. 970 (1982). 

34In Florida, a trial court has inherent authority to 
control its interlocutory orders, which may be modified or 
rescinded at any time before final judgment. See Holman v. Ford 
Motor Co., 239 So.2d 40, 43 (Fla. 1st DCA 1970); see also Alabama 
Hotel Co. v. J. L. Mott Iron Works, 86 Fla. 608, 98 So. 825, 826 
(1924). It is noteworthy that, in denying Mobil's motion, Judge 
Miner did not address the merits of the title issues, but so 
clearly indicated his inclination to rule in Mobil's favor that 
the Trustees promptly sought his disqualification. See text, 
supra. 

35Note 32, supra. 
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the lands at issue. The Trustees and Coastal, on the other hand, 

have consistently elected to litigate state law issues in the 

federal courts 36 and have attempted to avoid resolution of land 

title disputes by the court having territorial jurisdiction. So 

viewed, the Trustees' accusation that Mobil has engaged in 

forum-shopping is preposterous. 

In their argument dealing with the local action rule, 

the Trustees have ignored -- indeed, have failed to cite -- the 

decision of this Court that is controlling here. The holding in 

Lakeland Ideal Farm & Drainage District v. Mitchell, 97 Fla. 890, 

122 So. SIS, 518-19 (Fla. 1929), is squarely dispositive of the 

issue presented in this case. There the Court stated in relevant 

part: 

36Coasta1 removed two earlier quiet title suits filed by 
Mobil to the U.S. District Court for the Middle District of 
Florida. District Judge Ben Krentzman remanded both cases to 
Polk County Circuit Court because no federal question was 
involved. The Trustees removed the first quiet title suit 
brought by Cyanamid to the Middle District of Floridaj that suit 
was remanded by District Judge George Carr on the same ground. 

In 1981 Coastal obtained an injunction from the U.S. 
District Court for the Northern District of Florida enjoining 
Mobil from proceeding with quiet title suits in any other court. 
The injunction was subsequently extended to Cyanamid, Estech and 
three other phosphate companiesj and, at the Trustees' request, 
was made applicable to their own appeal pending in the Second 
District Court of Appeal from a quiet title judgment in favor of 
Cyanamid. The effect of all these obstructive tactics was to 
delay resolution of the title issues for approximately one year. 
The state courts were allowed to exercise their lawful jurisdic­
tion when the Eleventh Circuit Court of Appeals ruled that the 
federal court in the Northern District had no jurisdiction over 
the Mobil case and that all the phosphate companies had been 
unlawfully enjoined from prosecuting their quiet title suits. 
See note 2, supra. 
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The statutes last mentioned [the prede­
cessors of §§47.011, et. seq., Fla. Stat.] 
affect only the venue of actions. The 
authority of the statute ... necessarily 
presupposes that the court in which the 
action is brought possesses jurisdiction of 
the subject-matter of the action as well as 
the parties. Those statutes do not purport 
to confer generally extraterritorial juris­
diction as to subject-matter located in 
another county, nor to change existing rules 
with reference to the locality of actions 
which in their essential nature are local and 
therefore must be brought in a court having 
jurisdiction of the subject-matter as well as 
of the parties. 

* * * 
In Columbia Sand Dredging Co. v. Morton, 

supra, it said: "It follows, therefore, that 
an action for trespass upon the land, involv­
ing necessarily and chiefly the question of 
its title, is local, and could only be 
brought in the jurisdiction wherein the land 
is situated. On the other hand, an action to 
recover the value of the sand and gravel 
severed from the land and removed therefrom, 
though incidentally made to involve the ques­
tion of title, could be maintained in the 
District of Columbia against parties found 
therein and personally served with process. 

* * * 
A decree purely in personam would not be 

effective under the facts of this case, 
because the land lies beyond the jurisdiction 
of the court. . Under the circumstances 
stated, the action is local, and the princi­
ple announced in Columbia Sand Dredging Co. 
v. Morton is controlling. 

122 So. at 519 (emphasis by the Court). 

The case upon which the Trustees principally 

rely -- Mabie v. Garden Street Management Corp., 397 So.2d 920 
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(Fla 1981)37 -- has no application whatsoever to the issue 

presented on this appeal. This Court's opinion expressly recited 

the distinction: 

The controversy in each case involved 
how much of its stock Garden Street must 
issue to Mabie pursuant to his agreement with 
Rood, the corporation's promoter. 

397 So.2d at 921 (emphasis added). Both actions were personal as 

well as transitory. The local action rule was not involved. 

This Court held that both courts involved in Mabie had jurisdic­

tion over the subject matter. 

The separate proceedings in Polk County and Leon County 

that cover the same land involve nothing more than the following 

causes of action: 

Leon County Claims by Coastal and the Trustees 
against Mobil for alleged conversion of minerals, 
seeking money damages exceeding $2.4 billion 
(transitory action) 

Polk County -- Suits by Mobil seeking to quiet its 
title to Polk County lands against claims of 
Coastal and the Trustees (local action) 

The real argument of the Trustees, although not fairly 

stated in their brief, is that the prior acquisition of jurisdic­

tion by the Leon County Circuit Court to try the conversion 

37 Mabie presented the classical example of a race to the 
courthouse. Lefferts Mabie sued Edward Rood in Escambia County 
but did not immediately perfect service of process. Rood's 
corporation then sued Mabie in Hillsborough County and perfected 
service on Mabie. Confronted with decisions of the First and 
Second District Courts of Appeal reaching opposite results as to 
priority, this Court broke the tie and held that "jurisdiction 
lies in the circuit where service of process is first perfected." 
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claims has ousted the Polk County Circuit Court of jurisdiction 

to quiet title to lands lying in Polk County, including lands as 

to which there are no conversion claims (i.e., lands from which 

no phosphate has been mined). That question has been laid to 

rest in the Lakeland Ideal Farm casei a suit to quiet title can 

only be brought in the county where at least part of the land 

lies. 

Should this Court undertake to pass upon the Trustees' 

"venue" argument as ancillary to the certified questions, the 

well-reasoned opinion and decision of the district court on that 

issue should be approved. Indeed, this Court has already reached 

that same result by denying the Trustees' petition for an 

extraordinary writ in Board of Trustees v. Ott. See note 31, 

supra. 
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CONCLUSION 

The district court of appeal correctly applied control­

ling precedents in adjudicating Mobil's title to be superior to 

any sovereignty claim of the Trustees and to Coastal's lease. 

The first certified question should be answered in the 

negiative because the classification of the lands involved by 

state and fe~eral officials is binding and conclusive as a matter 

of law under authority of French v. Fyan and Pembroke v. 

Peninsular Terminal Co .. There are no sovereignty lands involved 

in this case. 

The second certified question should be answered in the 

affirmative under authority of Trustees of Internal Improvement 

Fund v. Lobean and Odom v. Deltona Corporation. 

The third certified question should be answered in the 

affirmative under authority of Sawyer v. Modrall, adorn v. Deltona 

Corporation and Board of Trustees v. Paradise Fruit Company. 

The decision of the district court of appeal affirming 

the judgment of the trial court is correct and should be 

approved. 
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