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7304, Laws of Florida, Acts of 1917 . . . or did deed

'swamp and overflowed lands,' which they were empowered

to do.

47 So.2d at 858.

If the property was in fact tideland in 1911, there was

no power in the trustees to convey it, and the deed

attempting to do so was void.

This lack of authority was cited by the Court in Pierce to
invalidate the conveyances regardless of the early Trustees'
intent:

If the Trustees . . . actually conveyed "sovereignty

lands," believing them to be "swamp and overflowed

lands,"” their mistake, however innocent, would not
supply the power they lacked.
Id. at 859.

Each of these cases emphasizes the Trustees' lack of author-
ity to convey title to sovereignty lands into private ownership
as the basis for holding that swamp and overflow deeds do not
alienate sovereignty title to these lands. At the time the deeds
in dispute here were issued, the Trustees did not hold title to
any sovereignty lands. They had no authority, therefore, to
convey sovereignty lands to Mobil, or its predecessors. Without
such authority, the swamp and overflow deeds upon which Mobil

relies were ineffectual under Florida law to convey title to

sovereignty land.

3. Odom v. Deltona Corp.

a. Section 197.,228(2), Fla, Stat.

The last significant swamp and overflow deed case to reach

this Court is Odom v. Deltona Corp., 341 So.2d 977 (Fla. 1977).

It has been at the center of controversy in this litigation. It

has been applied to defeat the Trustees' title claims by both the
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Circuit and District Courts, an application of its holding and
reasoning the Trustees believe is unsupported.

In Odom, the Trustees challenged Deltona's claim of title to
the beds of several small, 50-150 acre, unmeandered lakes. Del-
tona's claim was premised upon a chain of title beginning with
swamp and overflow deeds issued by the Trustees at the turn of
the century, within the perimeters of which the lakes in issue
were located. The Trustees challenged the capacity of these
deeds to convey title to the lake beds on the ground that the
lakes were navigable, thus sovereign in character, and not sub-
ject to transfer by swamp and overflow deed.

The Court's decision is essentially in two parts. First, it
quoted the entire memorandum opinion of the Circuit Court. This
was followed by the Court's own comments on the issues presented.
Each opinion holds that the swamp and overflow deeds in issue
there were effective to convey the lands in question into private

ownership.

The basis of Odom was not, however, a rejection of the long-

standing common law rule excepting sovereignty lands from swamp
and overflow conveyances. Indeed, the opinion reaffirms the rule
of Martin v. Busch, that conveyances of swamp and overflow lands
do not pass title below the ordinary high water mark of navigable
waters:

It is also recognized that properties acquired by the
state under the Swamp and Overflow Grant Act of 1850 do
not cover or include 1lands under navigable waters as
such were already held by the state in trust by virtue
of sovereignty, . . . and a deed from the Trustees of
I. I. Fund purporting to convey lands acquired under
the 1850 Act of Congress would not convey sovereignty
lands. Martin v. Busch, 93 Fla. 535, 112 So. 274.

These principles have been consistently recognized and
applied and are not to be doubted. However, whether or
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not a particular area is that of a navigable body of
water and thus sovereignty property held in trust is a
question of fact. . . .

341 So0.2d at 981 (emphasis supplied).
The basis of the decision in Odom is rather a recognition

that the legislature has carved out the submerged lands beneath

non-meandered lakes, encompassed by swamp and overflow deeds from
the Trustees, as a separate class of state lands to which the

Public Trust Doctrine, and the rule of Martin v. Busch, do not
apply. The Circuit Court opinion in Odom concluded that statu-
tory provisions in Florida regarding title to unmeandered lakes,

included without reservation in swamp and overflow deeds from the

Trustees, principally Sections 197.228(2) and 197.228(3), esta-

blish a conclusive presumption against navigability, and a limi-

tation period for actions involving title to these lands. The
result, of course, is that such lands are not sovereignty in
character, and do not fall within the protection of the Public
Trust Doctrine. 341 So.2d at 982,
The Circuit Court relied specifically upon Sections
197.228(2), and 197.228(3):
Section 197.228(2), Florida Statutes:

Navigable waters in this state shall not be held
to extend to any permanent or transient waters in
the form of so-called 1lakes, ponds, swamps or
over flowed lands, lying over and upon areas which
have heretofore been conveyed to private individ-
uals by the United States or by the state without
reservation of public rights in and to said
waters.

Section 197.228(3), Florida Statutes:

The submerged lands of any nonmeandered lake shall
be deemed subject to private ownership where the
Board of Trustees of the Internal Improvement
Trust Fund of Florida conveyed the same more than
50 years ago without any deductions for water and

-25-




without any reservation for public use and when
taxes have been levied and collected on said sub-
merged lands since conveyance by the state.

Discussing Section 197,228 (2), the Circuit Court noted that

This statute is at pains to recognize convey-
ances by governmental authority purporting to
transfer to private ownership a described
area as effective to include 1lakes, ponds,
swamp and overflow land unless the instrument
makes a reservation of them. It also makes a
special treatment of nonmeandered lakes when
the trustees make conveyance of lands vested
in it.
341 So.2d at 982, Similarly, discussing Section 197.228(3), the
Court stated that
[Tlhe statute does reveal a legislative concept
that nonmeandered lakes do have a significance
that meandered lakes would not have in the deter-
mination of whether or not a particular body of
water is navigable.
Id. at 984. Thus, the Court determined that "it is made to ap-

pear that nonmeandered lakes and ponds are not to be classified

as navigable bodies of water." 1d.

The Circuit Court opinion in Odom, therefore, by its very
language is limited to the status of nonmeandered lakes and ponds
under Florida law. They were the only waterbodies before the
Court. They are found to be, under Section 197.228, a separate
class of lands legislatively removed from the protection of the
Public Trust Doctrine. However, neither Section 197.228 nor Odom
is addressed to the status of Florida's navigable but unmeandered
rivers and streams which course lands encompassed by swamp and
overflow conveyances by the Trustees.

It is also clear that the Circuit Court in Odom made no
factual determination of the navigability of the lakes in issue.

The Circuit Court determined that Section 197.228 established a




conclusive presumption of non-navigability as a matter of law,
rendering the factual navigability of the lakes irrelevant.

This Court, in its original portion of the opinion, may have
used a different analysis to find the reservation of sovereignty

title inapplicable. Noting that "non-meandered lakes and ponds

are rebuttably presumed non-navigable," the Court found that

since the Trustees had presented no evidence of navigability,
non-navigability was established, and summary judgment was appro-
priate. 341 So.2d at 989.

Each opinion in Odom, therefore, concludes that the lakes in
issue were 1legally non-navigable, and thus non-sovereignty in
character. Because this case involves public title to Florida's
navigable water courses, particularly its river system, which
fall outside the provisions of Section 197.228(2), the Trustees
contend that Odom is inapposite, and does not abolish the public
trust doctrine's reservation of sovereignty title here. Accord-
ingly, the 1lower courts' reliance upon Odom, and Section
197.228(2), to bar the Trustees' claim to ownership of the river-
beds in issue, is misplaced.

Any application of Sections 197.228(2) and 197.228(3) to
determine substantive property rights in Florida -- even to lakes
and ponds -- is highly suspect. Their direct application for
this purpose is found only in the Circuit Court opinion in Odom.
Otherwise, both before and after Odom, such application has been
severely criticized and rejected.

Such use was first rejected by this Court in McDowell v.

Trustees of Internal Improvement Fund, 90 So.2d 715 (Fla. 1956)

("The subsection was appropriately included in the chapter on




taxation, and it was apparently intended . . . to provide a guide
for the benefit of tax assessors.") The Fourth District Court of
Appeal, noting the statute's "checkered history"™ and codification
as a tax statute, has held it to be undeterminative of substan-
tive property rights:

That statute [Section 197.228(1)] purports to
define riparian rights in a fashion suppor-
tive of appellants' contentions. However,
the historical location of that statute with-
in a chapter on taxation and the major thrust
of the content of the original legislative
enactment of the statute (Chapter 28262, Laws
of Florida (1953), leads us to conclude that
Section 197.315 (3)(a) and its lineage are
taxation statutes rather than statutes that
describe substantive property rights. The
checkered history of Section 197.228 . . . .
and the problems it has created in the deter-
mination of water rights 1is recounted in
Maloney, Plager & Baldwin, Water Law, §22.3.
Because of the dubious effect of said legis-
lative act . . . . we hold it to be inapplic-
able.

Belvedere Dev. Corp. v. Div. of Administration, 413 So.2d4 847,
849 (Fla. 4th DCA 1982) (Downey, J.). Dean Maloney, in the Water

Law treatise referred to in Belvedere,ll/ takes the statute to

task, and soundly criticizes any application of its provisions to
determine title to public lands as a "subversion of the sover-
eignty trust." Maloney, supra at 47.

Finally, it may be noted that this Court has questioned the
power of the legislature to effect a wholesale divestiture of a
class of sovereignty lands. As early as 1893, in State v. Black
River Phosphate Company, 32 Fla. at 99-100, 13 So. at 646, the

Court interposed this restraint upon wholesale alienation:

11/ Maloney, Plager & Baldwin, Water Law and Administration =--
The Florida Experience (1968) (hereafter Maloney).
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A grant of all the lands under the navigable
waters of a state has never been adjudged to
be within the legislative power; and any
attempted grant of the kind would be held, if
not absolutely void on its face, as subject
to revocation. The state can no more abdi-
cate its trust over property in which the
whole people are interested, like navigable
waters and soils under them, so as to leave
them entirely under the use and control of
private parties, except in the instances of
parcels mentioned for the improvement of the
navigation and use of the waters, or when
parcels can be disposed of without impairment
of the public interest in what remains, than
it can abdicate its police power in the ad-
ministration of government and the preserva-
tion of the peace.

By finding, as the Trustees' have argqued, that Section

197.228 (2) does not apply to Florida's navigable but unmeandered

rivers, the Court may find it unnecessary to revisit the wisdom
of Odom's application of the statute to Florida's unmeandered
lakes and ponds. If reconsideration is necessary the Trustees
would argue for the statute's across the board rejection as a
determinant of sovereignty property rights. A far clearer and
straightforward legislative mandate should be required before
some 30,000 lakes and ponds in Florida are irrevocably titled in

private hands, and public access to them forever foreclosed.

b. The Absence of Meandering

The trial court judgment and the District Court opinion hold
that the absence of meander 1lines along the portions of the
rivers in dispute establishes the non-navigability of the rivers
as a matter of law, and thus defeats any sovereignty claim. The
District Court, for example, suggested that the "decisions by the
government surveyors not to meander any of these watercourses are
not now open to question." Thus, a conclusive presumption of

non-navigability results.




This conclusion is directly refuted by this Court's specific

holding in Odom that the absence of meander lines creates only a

rebuttable presumption of non-navigability. 341 So.2d at 989.
Thus, the proper effect of the absence of meandering is to place
upon the Trustees the burden of rebutting the presumption and
proving the navigability in fact of the rivers in dispute. The
trial court judgment, and the District Court opinion, erroneously
foreclose the presentation of such evidence.

The trial and district courts also avoid application of the
public trust doctrine to preserve the Trustees' title by limiting
its application to cases, unlike here, where the lands in issue
have never been surveyed. Such was the case in Martin v. Busch,
and Pierce v. Warren, supra, and thus the decisions below contend
that their application of the public trust doctrine to reserve
sovereignty lands from swamp lands deeds as a matter of law is
limited to such facts ~- that when lands have been surveyed, and
their watercourses not meandered, the public trust doctrine does
not apply.

This view is erroneous for two reasons. First, it is clear
that application of the public trust doctrine has not been lim-
ited by this Court to cases where only unsurveyed lands were the
subject of swamp and overflow deeds from the Trustees. Gerbing,
supra, the seminal decision, held that even though lines of sur-
vey were protracted by federal authorities over the bed of the
river in issue, and the river was not meandered, these facts did
not determine or change the navigable character of the stream, or
the application of the public trust doctrine to reserve those

sovereignty riverbeds from the swamp lands deeds issued by the

Trustees., 56 Fla. at 613, 47 So. at 356.
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Second, this suggested 1limitation upon the public trust
doctrine results again in the impermissible attachment of a
conclusive presumption of non-navigability to the absence of
meandering, The presumption in Florida is not conclusive. Odom,
341 So.2d4 at 989.

The wisdom of allowing rebuttal to the non-navigability
presumption created for non-meandered rivers is discussed by Dean
Maloney. That discussion is quoted at length here because of its
relevance, and the credibility of its author:

Immediately following the acquisition of Florida
by the United States, the federal government began to
determine which waterbodies were federally navigable
and which were non-navigable. The factual determina-
tion of navigability was placed in the hands of feder-
ally employed surveyors who were instructed to set
aside navigable waterbottoms in the original federal
surveys of the area. When the surveyors determined
that a lake or stream was navigable, they meandered it
-- in other words, they established a line, called a
meander 1line, which followed the sinuosities of the
waterbody -- instead of including it in their recti-
linear surveys. This generally required that the sur-
veyor actually walk the shoreline of the waterbody
rather than simply sight across it with his instru-
ments,

Curiously, only about 190 of Florida's estimated
30,000 named lakes were in fact meandered, despite the
seemingly clear instructions contained in the 1855
Manual of Instructions issued by the Land Department,
calling for meandering of 'all lakes and deep ponds of
the area of 25 acres and upwards.' Possible misunder-
standings on the part of the early surveyors concerning
the federal definition of navigability may have played
a part. Many of Florida's lakes have no navigable
water connection with the ocean and might therefore
have been considered unusable for interstate commerce,
hence not navigable in a federal sense. However, the
fact that a number of the lakes that were meandered are
land locked leads to a discounting of this reasoning.
A more likely explanation is that the process of mean-—
dering in Florida was often an_extremely difficult
one. Shorelines were generally swam and infested

with dangerous snake and other hazards. Given more
workable shorelines, it seems probable that a consider-
aElz greater percentage of them might have been mean-

dered in the original surveys.
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How much weight will a court attach to the fact
that a waterbody was or was not meandered when called
upon to determine whether it is navigable? The Florida
Supreme Court has held that meandering on the original
state survey is evidence of navigability, although the
final test is still whether the watercourse is navig-
able in fact. The presumption of -navigability raised
by the fact of meandering can be rebutted: 'if a mean-
dered arm of the 1lake is not in fact navigable for
useful public purposes, the public has no right of
access to that area.'

Failure of the original surveyors to meander a
waterboaz simply leaves the determination of navigabil-
ity to be established by other competent evidence. The
Supreme Court of Florida early held that the fact that

a stream was not meandered and that lines of surve

were Ero]ected over the bed of the stream did not

determine or change the navigable character of the

stream.
Maloney, 40-41 (emphasis supplied) (footnotes omitted).

What we see, therefore, is that the early members of this
Court, closer to the sovereignty lands dispute that began with
Black River Phosphate than we are today, by engraining the public
trust doctrine in the sovereignty lands cases we discuss here,
were unwilling to regard the designation of state-owned sover-
eignty lands by early federal surveyors as sufficiently reliable
to determine forever the size and character of Florida's sover-

eignty lands.

c. The Construction of Odom in Cyanamid I

If the Peace riverbeds in issue are sovereignty lands, they
are not alienated by the swamp and overflow deeds in issue, and
thus the title issue rests upon a factual determination of the
navigability of the river. This is precisely the conclusion
reached by the federal district court in Mobil I when Mobil

sought partial summary judgment on the Trustees' title claims




upon authority of Odom. Adopting an earlier opinion in a

companion case (Cyanamid I), the court correctly refused to apply

Odom to extinguish the Trustees' title to the riverbeds in issue

here. Upon the proper construction of Odom, ‘Martin v. Busch, and
Florida's other sovereignty 1lands cases, Chief Judge Stafford
held that swamp and overflow deeds from the Trustees are
ineffective to convey into private ownership any sovereignty
submerged lands beneath the ordinary high water line of navigable
rivers. A, 52-66. If the portion of the river coursing the
lands in issue were navigable in fact at statehood, said the
Court, such lands were acquired by Florida as sovereignty lands,
and are not alienated by swamp and overflow deeds.

[Tlhe . . . "public trust doctrine"™ precludes the
assumption that the rivers . . . passed into pri-
vate ownership. . . .

* % Kk &

[A] conveyance by the sovereign of uplands does
not include a conveyance of lands below the 1line
of ordinary high water unless both the authority
and the intent to convey such 1lands is clear.
Shively v. Bowlby, supra; Martin v. Busch, supra.
Thus, a grantee of state-owned lands takes with
notice that the conveyance extends only to the
high water mark and does not include sovereignty
lands. Odom v. Deltona Corp., supra, at 988;
Martin v. Busch, supra, at 285-86.

A.55-56, 57.

The District Court further held that the constitutional and
statutory provisions relied upon by Odom were inapplicable upon

these facts:

[Tlhe constitutional and statutory provisions
applied in Odom do not foreclose the claims made
here by Coastal and the State of Florida. Unlike

the lakes and ponds in Odom, the rivers involved

in the present cases have not been determined to
be non-navigable. Thus, defendants' title to the

neighboring uplands does not in itself give them
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