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ARGLJMENT 

THE DECISION OF THE FIFTH DIS- 
TRICT COURT OF APPEAL, ROYAL e t  
a1 v. STATE, CASE NOS. 82-1050 & - 3 (FLA. 5TH DCA JULY 1 9 ,  
1984) [9  FLW 15611, DOES NOT CON- 
FLICT WITH THIS COURT'S DECISIONS 
OF COLBY V. STATE. 46 FLA. 112.  35 
SO.  ~ , M O N T S D O C A  V.  * 

STATE, 84 FLA. 82,  93 So. 1 S i  (19221, 
fNW, DESPXTE PETITIONERS' ALLE- 
GATIONS- TO THE CONTRARY, THE DIS- 
TRICT COURT RECOGNIZED THAT I N  
ROBBERY FORCE MUST PRECEDE OR BE 
CONCURRENT WITH THE TAKING. 

This  Cour t  ha s  r e p e a t e d l y  emphasized t h e  narrowness 

o f  t h e  class o f  cases which comprise i t s  " c o n f l i c t "  j u r i s d i c t i o n ,  

pu r suan t  t o  A r t .  V ,  5 3 ( b ) ( 3 )  F l a .  Cons t . .  - See Mystan Marine 

I n c .  v .  Ha r r i ng ton ,  339 So.2d 200 ( F l a .  1976) ;  J enk ins  v .  S t a t e ,  

385 So.2d 1356 ( F l a ,  1980) .  C e r t o r a r i  w i l l  n o t  b e  g r a n t e d  

merely  because  o f  a disagreement  w i t h  t h e  r e s u l t  r eached  by 

t h e  d i s t r i c t  c o u r t  o r  because  t h i s  Court  might  have made a 

d i f f e r e n t  f a c t u a l  de t e rmina t i on ,  had i t  been t h e  trier o f  f ac t .  

See Mancini v .  S t a t e ,  312 So.2d 732 ( F l a .  1975) .  P e t i t i o n e r s  

have f a i l e d  t o  demons t ra te  t h e  Roval e t  a1 v .  S t a t e .  Case Nos. 

82-1050 & 82-1055 ( F l a .  5 t h  DCA J u l y  1 9 ,  1984) [ 9  FLW 15611 

e i t h e r  announces a r u l e  o f  l a w  which c o n f l i c t s  w i t h  a r u l e  

p r e v i o u s l y  announced by t h i s  Court  o r  a p p l i e s  a r u l e  o f  law t o  

produce a d i f f e r e n t  r e s u l t  i n  a case which i nvo lves  s u b s t a n t i a l l y  

t h e  s a m e  c o n t r o l l i n g  facts as a p r i o r  case d i sposed  o f  by t h i s  

Cour t .  Compare N ie l s en  v. C i t y  o f  S a r a s o t a ,  117 So.2d 731 ( F l a .  

1960) .  The i n s t a n t  p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  shou ld  b e  

den ied .  



In  t h i s  case ,  the  d i s t r i c t  cour t  was confronted wi th  

a  s i t u a t i o n  i n  which two ind iv idua l s  en tered  a  s e l f - s e r v i c e  

department s t o r e ,  placed severa l  items of c lo th ing  i n t o  p l a s t i c  

garbage bags and attempted t o  e x i t  t h e  s t o r e  without paying f o r  

t h e  merchandise. When the  p a i r  reached the  e x i t  doors,  a  

s e c u r i t y  guard accosted P e t i t i o n e r  E l l i s o n ;  when she  t r i e d  t o  

show him her  badge and i d e n t i f i c a t i o n ,  he phys ica l ly  pushed her  

a s i d e  and proceeded out  wi th  the  s t o l e n  merchandise (R 9 , lO) .  

P e t i t i o n e r  Royal followed and the  two of them then entered  

t h e i r  v e h i c l e ,  which was parked alongside the  curb i n  the f i r e  

l ane  i n  f r o n t  of t h e  s t o r e  (R 1 2 ) .  Several  s t o r e  employees 

t r i e d  t o  prevent the  p a i r  from s t a r t i n g  t h e i r  c a r ;  i n  r e t r i b u t i o n ,  

P e t i t i o n e r  E l l i s o n  kicked one and P e t i t i o n e r  Royal drew a gun 

a and pressed i t  t o  t h e  forehead of another  (R 35,45,49) .  The 

garbage bags conta in ing  t h e  merchandise had been thrown i n t o  

t h e  c a r  (R 1 2 ) ;  one of t h e  witnesses  s t a t e d  t h a t  E l l i s o n  and 

one employee were involved i n  a  tug-of-war i n  r e fe rence  t o  one 

such bag (R 45) .  In  analyzing these  f a c t s ,  the F i f t h  D i s t r i c t  

concluded t h a t  E l l i s o n ' s  pushing a s i d e  of the  s e c u r i t y  guard 

c o n s t i t u t e d  fo rce  involved i n  taking the  proper ty ,  i n  t h a t  such 

taking was not  y e t  complete, and t h a t  P e t i t i o n e r  Royal's use  

of t h e  gun occurred concurrent ly wi th  the  tak ing  because pos- 

sess ion  of t h e  property was s t i l l  i n  cont inuing d i spu te .  

I n  reaching these  conclusions,  t h e  d i s t r i c t  cour t  

took note  of two o t h e r  d i s t r i c t  cour t  dec i s ions ,  S t a t e  v .  Douglas, 

337 So.2d 407 (F la .  1st DCA 1976), c e r t .  denied 348 So.2d 946 

(Fla .  1977) and Stuf f lebean v .  S t a t e ,  436 So.2d 244 (F la .  3d DCA 



1983) ; both involve comparable f a c t u a l  s i t u a t i o n s .  In  

DQuglas, two persons entered  a  food market and grabbed s e v e r a l  

pieces  of meat and placed them i n t o  a  shoulder  bag. The manager 

in te rcep ted  them a s  they attempted t o  e x i t  the  s t o r e  and they 

agreed t o  accompany him back t o  t h e  r e a r  of such establ ishment;  

on t h e  way, one s t r u c k  the  manager, who r e s i s t e d ,  while  t h e  

o the r  pul led  a k n i f e  and began s tabbing him, as w e l l  a s  another 

employee. The p a i r  then ran  from the  s t o r e  and ou t s ide  threa tened 

a  policeman wi th  t h e  k n i f e  be fo re  being a r r e s t e d .  The reviewing 

cour t  found t h a t  the  tak ing  of  t h e  goods was not  complete when 

such were merely placed i n t o  the  shoulder bag,  i n  t h a t  i n  order  

f o r  th ieves  t o  "enjoy" t h e  f r u i t  of t h e i r  t h e f t ,  they would 

have had t o  "get i t  ou t  of the  market." I n  order  t o  do exac t ly  

a t h a t ,  they used f o r c e  upon t h e  i n t e r f e r i n g  and in tervening  

manager. The F i r s t  D i s t r i c t  found such f o r c e  t o  be  s u f f i c i e n t l y  

concurrent wi th  t h e  tak ing  so a s  t o  support  t h e  charge of robbery.  

I n  S tuf f lebean,  t h e  Third D i s t r i c t  reached a  s i m i l a r  

conclusion,  where, i n  the  open a i r ,  a  p a i r  of th ieves  grabbed the  

v i c t i m ' s  c a s s e t t e  r a d i o ,  while  t h e  l a t t e r  was p a i n t i n g  i n  a  

pub l i c  park.  The v ic t im immediately gave p u r s u i t ,  bu t  when 

he  confronted the  two, was threa tened wi th  a  k n i f e ;  t h e  two 

then walked away wi th  the  proper ty .  The c o u r t  found t h a t  the  

a s s a u l t  wi th  t h e  k n i f e  was s u f f i c i e n t l y  contemporaneous because 

i t  was used t o  overcome t h e  v i c t i m ' s  i n s t a n t  p r o t e s t  and p u r s u i t  

i n  order  t o  complete t h e  tak ing  of the  proper ty .  I n  t h e i r  

b r i e f ,  P e t i t i o n e r s  do not  suggest t h a t  Royal misapplied e i t h e r  

• Douglas o r  S tuf f lebean,  and no b a s i s  f o r  c o n f l i c t  e x i s t s  i n  



* 
regard  t o  t h e s e  precedents .  

P e t i t i o n e r s  do a l l e g e ,  however, t h a t  Royal, and by 

impl ica t ion  D o u ~ l a s  and Stuf f lebean,  c o n f l i c t  wi th  two e a r l y  

dec is ions  of  t h i s  Court ,  Colby v .  S t a t e ,  46 F la .  112, 35 So. 

189 (1903) and Montsdoca v .  S t a t e ,  84 F l a .  82, 93 So. 157 (1922). 

This i s  not  the  case .  Colby recognized t h a t  whereas simply 

s t e a l t h y  e n t r y  i n t o  a pocket cannot c o n s t i t u t e  robbery,  any 

s t r u g g l e  between t h e  pickpocket and v ic t im,  wherein the  former 

seeks t o  overcome the  l a t t e r ' s  r e s i s t a n c e  so a s  t o  "secure" 

t h e  money i n  t h e  pocket,  can convert  a t h e f t  i n t o  a robbery.  

This l a t t e r  s i t u a t i o n ,  which was not  before  t h i s  Court i n  Colby, - 
was t h a t  considered by t h e  d i s t r i c t  cour t s  i n  Royal and Douglas, 

and no reason e x i s t s  t o  suppose t h a t  t h i s  Court would have de- 

0 cided  e i t h e r  case d i f f e r e n t l y .  I n  Colby, t h e r e  simply was no 

fo rce  u t i l i z e d  by t h e  pickpocket i n  h i s  a t tempt  t o  remove the 

w a l l e t  from the  v ic t im;  h e r e ,  P e t i t i o n e r s  used considerable  

f o r c e  t o  push a s i d e  t h e  s e c u r i t y  guard and b e a t  back the  r e -  

s i s t a n c e  of o the r  s t o r e  employees i n  order  t o  complete t h e i r  

tak ing  of the  s t o l e n  merchandise. This was fo rce  u t i l i z e d  t o  

secure  t h e  s t o l e n  proper ty ,  inasmuch a s  i t  was a l l  d i r e c t e d  

towards increas ing  t h e  a b i l i t y  of  t h e  defendants t o  leave  the  

a r e a  wi th  t h e  bags o f  s t o l e n  merchandise. 

No c o n f l i c t  e x i s t s  wi th  Colby, nor  wi th  Montsdoca, 

2% 

In  t h e i r  b r i e f ,  P e t i t i o n e r  a l s o  erroneously a t t r i b u t e  the  
holding j u s t  c i t e d  t o  Douglas, r a t h e r  than t o  Stuff lebean 
(See Br ief  of P e t i t i o n e r s  a t  6 ) .  



e which i s  i n  l a r g e  p a r t  simply a res ta tement  of the  law and 

which does n o t  involve any i s s u e  discussed i n  Royal. I n  

McCloud v .  S t a t e ,  335 So.2d 257 (Fla .  1976), t h i s  Court he ld  

t h a t  t h e  f o r c e  i n  a robbery can be e i t h e r  precedent o f  con- 

temporaneous wi th  t h e  t ak ing ,  and i n  a f f i rming the  P e t i t i o n e r s '  

convict ions of robbery t h e  d i s t r i c t  cour t  ac ted  i n  harmony 

wi th  Colby, Montsdoca and McCloud, as w e l l  a s  wi th  Douglas 

and Stuf f lebean.  P e t i t i o n e r s  have e n t i r e l y  f a i l e d  t o  demon- 

s t r a t e  a b a s i s  f o r  t h e  invocat ion of  t h i s  Cour t ' s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  and the  i n s t a n t  p e t i t i o n  should be denied. 



CONCLUSION 

WHEREFORE, based upon the  above and foregoing 

arguments, t h e  i n s t a n t  p e t i t i o n  f o r  writ of c e r t i o r a r i ,  f i l e d  

pursuant t o  Rule 9.030(a) (2) ( i v )  F la .  R .  App. P . ,  and intended 

t o  invoke t h i s  Cour t ' s  j u r i s d i c t i o n ,  pursuant t o  A r t .  V, 53(b) (3) 

E. Const . ,  should be denied. P e t i t i o n e r s  have e n t i r e l y  f a i l e d  

t o  demonstrate t h a t  Royal e t  a1  v .  S t a t e  expressly and d i r e c t l y  

c o n f l i c t s  wi th  any dec is ion  of t h i s  Court o r  t h a t  of any o t h e r  

d i s t r i c t  cour t  of appeal .  
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