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I N  THE SUPREME COURT OF FLORIDA 

LINDA GAYLE ROYAL and 
WILLIAM ELLISON, 1 

P e t i t i o n e r s ,  ) 

V S .  

STATE OF FLORIDA, 

Respondent. 

CASE NO. 65,720 

STATEMENT OF THE CASE 

Linda Gayle Royal ( h e r e a f t e r  Royal) and William E l l i s o n  

( h e r e a f t e r  E l l i s o n )  were t r i e d  t o g e t h e r  i n  t h e  C i r c u i t  Court  i n  

and f o r  Seminole County, F l o r i d a ,  t h e  Honorable Robert  M .  McGregor 

p r e s i d i n g  ( T R ~ - 1 7 6 )  &I, and convic ted  of Robbery With a  Firearm 

(TR173-174). Timely appea ls  w e r e  t aken  t o  t h e  F i f t h  D i s t r i c t  

Court  of Appeal, which appea l s  were conso l ida t ed  t o  enable  use  

of a  s i n g l e  t r i a l  t r a n s c r i p t .  Each appea l  p resen ted  s u b s t a n t i a l l y  

t h e  same q u e s t i o n  of law. 

Ora l  arguments were had i n  t h e  c a s e  on October 3 ,  1983, 

and on J u l y  1 9 ,  1984 t h e  F i f t h  D i s t r i c t  Court  of Appeal, r u l i n g  

2/ En Banc, a f f i rmed bo th  conv ic t ions  (A6)- . -- 
No rehea r ing  of t h e  above d e c i s i o n  was f i l e d  and 

1/ ( T R  ) r e f e r s  t o  t h e  t r a n s c r i p t  of t h e  t r i a l  con ta ined  i n  t h e  - 
Record on Appeal of F i f t h  D i s t r i c t  Court  of Appeal Case No. 82- 

2/ ( A  ) r e f e r s  t o  t h e  Appendix f i l e d  wi th  t h i s  b r i e f .  - 



t h e  d e c i s i o n  became f i n a l  on August 2 ,  1984. A N o t i c e  t o  

Seek D i s c r e t i o n a r y  Review was f i l e d  by P e t i t i o n e r s  on  August 

7 ,  1984, and rev iew was g r a n t e d  by t h i s  C o u r t  on J a n u a r y  1 5 ,  

1985. T h i s  b r i e f  f o l l o w s .  



STATEMENT OF THE FACTS 

The f a c t s  c o n c e r n i n g  t h e  a l l e g e d  robbery  by Royal and 

E l l i s o n  a r e  se t  f o r t h  i n  t h e  o p i n i o n  o f  t h e  F i f t h  D i s t r i c t  C o u r t  

of Appeal a s  f o l l o w s :  "Royal  and E l l i s o n  w e r e  obse rved  i n  a  de- 

pa r tment  s t o r e  p l a c i n g  c l o t h i n g  i n  a  p l a s t i c  ga rbage  bag.  A s  

[ P e t i t i o n e r s ]  proceeded p a s t  t h e  c a s h  r e g i s t e r  and toward t h e  

f r o n t  door  a  s t o r e  d e t e c t i v e ,  R i c c i a r d o n e  [ s i c ] ,  a t t e m p t e d  t o  de- 

t e r  t h e m  and was pushed a s i d e  by E l l i s o n .  [ P e t i t i o n e r s ]  l e f t  

t h e  s t o r e  and w e r e  g e t t i n g  i n t o  a n  au tomobi le  o u t s i d e  when t h e  

s to re  d e t e c t i v e  and two o t h e r  s t o r e  employees,  M o r r i s  and Cox, 

a t t e m p t e d  t o  r e c o v e r  t h e  c l o t h i n g  and d e t a i n  P e t i t i o n e r s .  A s  

Mor r i s  a t t e m p t e d  t o  g r a b  t h e  i g n i t i o n  key E l l i s o n  h i t  M o r r i s .  A s  

Cox was p u l l i n g  a t  E l l i s o n  i n  t h e  au tomobi le ,  Royal produced a  

p i s t o l  and p o i n t e d  it a t  c o x ' s  f o r e h e a d .  The t h r e e  s t o r e  employ- 

e ees r e t r e a t e d .  The i g n i t i o n  key hav ing  become b e n t  and u s e l e s s  

[ P e t i t i o n e r s ]  f l e d  on f o o t  and were apprehended.  The p i s t o l  was 

found i n  t h e  au tomobi le  b u t  t h e r e  was no e v i d e n c e  t h a t  it had 

been c a r r i e d  i n t o  t h e  s t o r e . "  Royal v .  S t a t e ,  452 So.2d 1098,  

1099 ( F l a .  5 t h  DCA 1984) (En Banc) .  

A t  t h e  c o n c l u s i o n  of  t h e  S t a t e ' s  c a s e ,  d e f e n s e  c o u n s e l ,  

r e p r e s e n t i n g  b o t h  E l l i s o n  and Royal ,  moved f o r  Judgment of  ~ c q u i t -  

t a l l  a r g u i n g  t h a t  t h e  t a k i n g  had been completed p r i o r  t o  t h e  u s e  

of any f o r c e ,  which a c t s  would c o n s t i t u t e  a  l a r c e n y  r a t h e r  t h a n  

a  robbery .  ( T R  94-100).  The judge d e n i e d  t h e  mot ion  a s  t o  each  

d e f e n d a n t ,  r u l i n g  a s  a  m a t t e r  of  law t h a t  t h e  language i n  S e c t i o n  

3/ 812.13, F l a . S t a t .  ( 1 9 8 1 ) [ i n  t h e  f l i g h t  a f t e r  t h e  commission]- ele- 

v a t e d  a  completed t h e f t  t o  t h a t  o f  robbery  ( T R  99-100).  

3 /  S e c t i o n  8 1 2 . 1 3 ( 3 ) ,  F l a . S t a t .  ( 1 9 8 1 ) ,  r e a d s  " a n  a c t  s h a l l  be - 
deemed i n  t h e  c o u r s e  of  commit t ing  t h e  robbery  i f  it o c c u r s  i n  
a n  a t t e m p t  t o  commit robbery  o r  i n  f l i g h t  a f t e r  t h e  a t t e m p t  o f  
commission." (Emphasis a d d e d ) .  



I n  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  r u l i n g ,  t h e  F i f t h  

D i s t r i c t  Cour t  o f  Appeal,  over  a  s t r o n g  d i s s e n t  by Judge Cowart, 

h e l d  a s  f o l l ows :  

Accordingly ,  w e  ho ld  t h a t  t h e  push- 
i n g  a s i d e  o f  t h e  s t o r e  d e t e c t i v e  by 
E l l i s o n  was, a s  i n  ~ o u ~ l a s A 4  f o r c e  i n -  
volved i n  t h e  t a k i n g  of t h e  p r o p e r t y  
and t h a t  t h e  use  o f  t h e  p i s t o l  i n  t h e  
automobi le  occu r r ed  c o n c u r r e n t  w i t h  t h e  
t a k i n g  because  p o s s e s s i o n  of t h e  p r o p e r t y  
was s t i l l  i c o n t i n u i n g  d i s p u t e ,  a s  i n  4/ Stu f f l ebean -  . 

Royal v .  S t a t e ,  452 So.2d 1098, 1100 ( F l a .  5 t h  DCA 1984) (En ~ a n c )  . -- 

4/  S t a t e  v .  Douglas,  337 So.2d 407 ( F l a .  1st  DCA 1 9 7 6 ) ,  c e r t .  - 
den i ed ,  348 So. 2d 946 ( F l a .  1 9 7 7 ) .  

5/ S t u f f l e b e a n  v .  S t a t e ,  436 So.2d 244 ( F l a .  3d DCA 1983 ) .  - 



SUMMARY OF ARGUMENT 

Reversa l  o f  t h e  robbery  c o n v i c t i o n s  i n  t h e  i n s t a n t  

c a s e  i s  r e q u i r e d  because  t h e  f o r c e / t h r e a t  occu r r ed  a f t e r  t h e  

t a k i n g  o f  p r o p e r t y  was accomplished.  F l o r i d a ' s  robbery  s t a t u t e  

does  - n o t  r e d e f i n e  t h e  c r i m e  o f  robbery  t o  i n c l u d e  f o r c e  t h a t  

o c c u r s  a f t e r  a  t a k i n g  o r  consumated t h e f t ,  and t h e  A p p e l l a t e  

Cou r t s  have been wrong t o  s o  conc lude .  T h i s  i s  s o  g e n e r a l l y  

because  t h e  t e r m  " f o r c e  used i n  t h e  c o u r s e  o f  committ ing t h e  

robbery"  m o d i f i e s  t h e  robbery  s t a t u t e ,  - n o t  t h e  t h e f t  s t a t u t e .  

Thus S812 .13 (3 ) ,  F l a . S t a t .  must i m p l i c i t l y  r e a d  a s  f o l l ows :  

"An a c t  s h a l l  be deemed ' i n  t h e  c o u r s e  o f  committ ing t h e  

robbery '  i f  it o c c u r s  i n  an  a t t e m p t  t o  commit t h e  r o b b e r y , o r  

. in  f l i g h t  a f t e r  t h e  a t t e m p t  o r  commission" [of  t h e  r o b b e r y ] .  



ARGUMENT 

POINT I 

THE LOWER COURTS ERRED I N  
R U L I N G  THAT THE OFFENSE OF 
THEFT, THOUGH COMPLETED, 
BECOMES THE OFFENSE OF ROB- 
ERY PURSUANT TO 5812.13(3)  
WHEN FORCE OR VIOLENCE 
OCCURS I N  THE FLIGHT FROM 
SAID THEFT, AS OPPOSED TO 
FLIGHTM A ROBBERY. 

A " robbery"  i s  " t h e  t a k i n g  of money o r  o t h e r  p r o p e r t y  

which may be t h e  s u b j e c t  of  l a r c e n y  from t h e  pe rson  o r  cus tody  

of a n o t h e r  by f o r c e ,  v i o l e n c e ,  a s s a u l t ,  o r  p u t t i n g  i n  f e a r , "  

5812 .13 (1 ) ,  F l o r i d a  S t a t u t e s  ( 1981 ) ,  whereas a  " t h e f t "  o c c u r s  

where a  pe r son  "knowingly o b t a i n s  o r  u s e s ,  o r  endeavors  t o  ob- 

t a i n  o r  u s e ,  t h e  p r o p e r t y  of  a n o t h e r  w i t h  t h e  i n t e n t  t o  d e p r i v e  

t h e  o t h e r  pe r son  of  a  r i g h t  t o  t h e  p r o p e r t y  o r  a  b e n e f i t  t h e r e -  

from." 5812.014, F l o r i d a  S t a t u t e s  ( 1981 ) .  Thus, t h e  d i s t i n c -  

t i o n  between t h e  two o f f e n s e s  i s  t h e  p r e sence  v e l  non of  f o r c e  -- 

used i n  t h e  a c t u a l  t a k i n g  of  t h e  p r o p e r t y  o r  money. 

[T lhe  d i s t i n c t i o n  between l a r c e n y  and 
robbery  i s  a  n i c e  one .  The c r i t e r i o n  
which d i s t i n g u i s h e s  t h e s e  o f f e n s e s  i s  
t h e  v i o l e n c e  which p r ecedes  t h e  t a k i n g .  
There can  be no robbery  w i thou t  v io -  
l e n c e ,  and t h e r e  can be no l a r c e n y  w i t h  
it. I t  i s  v i o l e n c e  t h a t  makes robbery  
a n  o f f e n s e  of  g r e a t e r  a t r o c i t y  t h e n  
l a r c e n y .  Robbery may t h u s  be s a i d  t o  
be a  compound l a r c e n y  composed o f  t h e  
c r i m e  of  l a r c e n y  from t h e  pe rson  w i t h  
t h e  agg rava t i on  of  f o r c e ,  a c t u a l  o r  con- 
s t r u c t i v e ,  used i n  t h e  t a k i n g .  ( c i t a t i o n  
omi t t ed )  . 

An i n t e n t  t o  s t e a l  i s  e s s e n t i a l ,  
s o  i s  v i o l e n c e  o r  p u t t i n g  i n  f e a r .  
( c i t a t i o n  o m i t t e d ) .  The v i o l e n c e  o r  
i n t i m i d a t i o n  must p recede  o r  be contem- 
poraneous w i t h  t h e  t a k i n g  o f  t h e  p r o p e r t y .  

Montsdoca v .  S t a t e ,  84 F l a .  82,93 So. 157,159 (1922) 

(emphasis  added) . 
- 6 -  



T r a d i t i o n a l l y ,  where f o r c e  occurs  i n  an e f f o r t  t o  

escape apprehension a f t e r  a  t h e f t  has  occurred o r  been a t tempted ,  

t h e  f o r c e  c o n s t i t u t e s  a  s e p a r a t e  crime and t h e  f o r c e  cannot  be 

used t o  make t h e  t h e f t  a  robbery.  Colby v. S t a t e ,  46 F l a .  1 2 2 ,  

Recent ly ,  however, t h e  F l o r i d a  a p p e l l a t e  c o u r t s  have 

6/ been e r roneous ly  i n t e r p r e t i n g  5812.13- t o  c r e a t e  a  robbery o u t  

of a  t h e f t  and a  subsequent a s s a u l t  a s  b a t t e r y .  This  t r e n d  

began innocen t ly  enough wi th  t h e  c a s e  of Andre v .  S t a t e ,  431 

So.2d 1 0 4 2  ( F l a .  5 t h  DCA 1983) where t h e  F i f t h  D i s t r i c t  Court  of 

Appeal a f f i rmed a  robbery conv ic t ion .  The d e c i s i o n  r e f l e c t s  

t h a t  t h e  defendant  had "snatched money from t h e  hand of t h e  v i c -  

t i m  whi le  i n  t h e  p roces s  of d i s c u s s i n g  a  drug d e a l . "  - I d  a t  1 0 4 2 ,  

(emphasis added) .  The c o u r t  c o r r e c t l y  he ld  t h a t  t h e  a c t  of 

a "sna tch ing"  t h e  money was f o r c e  s u f f i c i e n t  t o  c o n s t i t u t e  robbery 

pursuant  t o  McCloud v .  S t a t e ,  335 So.2d 257 ( F l a .  1976) ,  b u t  t h e  

c o u r t  went on t o  s t a t e  t h e  fol lowing:  

6/ 5812.13 F l a . S t a t .  (1981) ,  i n  p e r t i n e n t  p a r t ,  p rov ides :  - 

(1) "Robbery" means t h e  t ak ing  o f  money o r  
o t h e r  p rope r ty  which may be t h e  s u b j e c t  of 
l a r ceny  from t h e  person o r  custody of another  
by f o r c e ,  v i o l e n c e ,  a s s a u l t ,  o r  p u t t i n g  i n  f e a r .  
( 2 )  ( a )  I f  i n  t h e  course  of committing t h e  rob- 
bery t h e  of fender  c a r r i e d  a  f i r ea rm o r  o t h e r  
deadly weapon, t hen  t h e  robbery i s  a  f e lony  of 
t h e  f i r s t  degree ,  punishable  by imprisonment 
f o r  a  term of y e a r s  n o t  exceeding l i f e  imprison- 
ment.. . 
(b )  I f  i n  t h e  course  of committing t h e  robbery 
t h e  o f f ende r  c a r r i e d  a  weapon, then  t h e  robbery 
i s  a  f e lony  of t h e  f i r s t  degree  ... 
( c )  I f  i n  t h e  course  of committing t h e  robbery t h e  
o f f ende r  c a r r i e d  no f i r ea rm,  deadly weapon, o r  
o t h e r  weapon, t hen  t h e  robbery i s  a  f e lony  of t h e  
second degree  ... 
( 3 )  An a c t  s h a l l  be deemed " i n  t h e  course  of com- 
m i t t i n g  t h e  robbery" i f  it occu r s  i n  an a t t empt  
t o  commit robbery o r  i n  f l i g h t  a f t e r  t h e  a t t empt  
o r  commission. 



The second r ea son  a p p e l l a n t  i s  
wrong when he a s s e r t s  t h e  j u ry  cou ld  
n o t  f i n d  him g u i l t y  of  robbery  i s  be- 
c ause  t h e  s t a t u t o r y  d e f i n i t i o n  o f  
robbery  i n c l u d e s  n o t  o n l y  t h e  a c t  of 
f o r c i b l y  t a k i n g ,  b u t  it a l s o  i n c l u d e s  
t h e  u s e  o f  f o r c e  " i n  f l i g h t  a f t e r . .  . 
t h e  commission." 

Andre, s u p r a ,  a t  1043 (emphasis  a d d e d ) .  

P e t i t i o n e r  r e s p e c t f u l l y  submi t s  t h a t  t h e  c o u r t ' s  

"second reason"  was b u t  i n c o r r e c t  d i c t a .  The r ea son ing  was 

n o t  nece s sa ry  t o  c o r r e c t l y  r e s o l v e  t h e  a p p e a l .  I t  i s  i n c o r r e c t  - 
because  t h e  t e r m  " i n  t h e  c o u r s e  o f  committ ing" i s  NOT - used t o  

d e f i n e  t h e  c r i m e  o f  robbery  [§812.13(1)  F l a . S t a t . 1 ,  b u t  i n s t e a d  

used t o  e s t a b l i s h  t h e  c o r r e c t  punishment f o r  t h e  amount o f  f o r c e  

used i n  t h e  c o u r s e  o f  committ ing t h e  robbery  [ n o t  i n  t h e  cou r se  

o f  committ ing a  t h e f t ] .  

I n  S t u f f l e b e a n  v .  S t a t e ,  436 So.2d 244 ( F l a .  3d DCA 

1983) t h e  Th i rd  D i s t r i c t  Cour t  o f  Appeal adopted t h e  f a l t y  d i c t a  

from Andre ove r  a  s t r o n g  d i s s e n t  by Judge  aski in. Judge   ask in 

a rgued  i n  p a r t  t h e  fo l lowing :  

The m a j o r i t y ' s  i n t e r p r e t a t i o n  of  
s e c t i o n  812,113 ( 3 )  i s  misguided.  The 
d e f i n i t i o n  of  robbery  ha s  n o t  been 
changed by t h e  l e g i s l a t u r e .  An 
examinat ion of  t h e  t i t l e  o f  a  b i l l  
o f f e r s  gu idance  i n  t h e  d e t e r m i n a t i o n  
o f  l e g i s l a t i v e  i n t e n t .  Pa rke r  v .  
S t a t e ,  406 So.2d 1089 ( F l a .  1 9 8 1 ) .  
The t i t l e  of  t h e  robbery  s t a t u t e ,  
Chapter  74-383, Laws o f  F l o r i d a  de- 
s c r i b e s  t h e  law a s  "An A c t  r e l a t i n g  
t o  t h e  c r i m i n a l  law ... d e f i n i n g  t h e  
crimes of  and p rov id ing  t h e  p e n a l t i e s  
f o r  robbery  ...." The common law 
d e f i n i t i o n  o f  robbery ,  s e t  f o r t h  i n  
s u b s e c t i o n  (1) of  s e c t i o n  812.13, 
h a s  remained unchanged s i n c e  t h e  days  
o f  B lacks tone .  Subsec t i on  ( 2 )  pro- 
v i d e s  t h e  p e n a l t i e s  f o r  robbery .  
The t i t l e  o f  t h e  a c t  e s t a b l i s h e s  
t h a t  t h e s e  p r o v i s i o n s  a r e  s e p a r a t e .  
Only s u b s e c t i o n s  2  and 3  c o n t a i n  t h e  
p h r a s e  " i n  t h e  cou r se  o f  committ ing 



t h e  robbery . "  S u b s e c t i o n  3  i s  c l e a r -  
l y  d i r e c t e d  t o  t h e  s e n t e n c i n g  p o r t i o n  
o f  t h e  s t a t u t e  and n o t  t o  t h e  sub- 
s e c t i o n  which d e f i n e s  t h e  crime o f  
robbery ;  t h u s  s u b s e c t i o n  3  i s  n o t  
p a r t  o f  t h e  d e f i n i t i o n .  I t h e r e f o r e  
d i s a g r e e  w i t h  t h e  m a j o r i t y  t h a t  f o r c e  
used  i n  an  e f f o r t  t o  f l e e  from a  l a r -  
ceny c o n v e r t s  a  l a r c e n y  fo l lowed  by 
a n  a s s a u l t  i n t o  r o b b e r y .  

S t u f f l e b e a n ,  s u p r a  a t  247 (Bask in ,  J ,  d i s s e n t i n g ) .  

I n  Royal v .  S t a t e ,  ( F l a .  5 t h  DCA 

1 9 8 4 ) ( E n  Banc) ,  t h e  F i f t h  ~ i s t r i c t  Cour t  of Appeal e x p r e s s l y  

i n t e r p r e t e d  t h e  " i n  t h e  c o u r s e  o f  committ ing" p h r a s e  t o  a l l o w  

t h e  c r e a t i o n  o f  a  " robbery"  i f  f o r c e  i s  used i n  t h e  f l i g h t  

a f t e r  commission of  a  t h e f t .  A f t e r  a  thorough a n a l y s i s  of  t h e  

d i s t i n c t i o n  between t h e f t  and r o b b e r y ,  Judge Cowart i n  a  d i s -  

s e n t i n g  o p i n i o n  concluded a s  f o l l o w s :  

I n  s h o r t ,  I a g r e e  w i t h  Judge 
N a t a l i e  Bask in  i n  t h e  d i s s e n t  i n  
S t u f f l e b e a n  v .  S t a t e ,  436 So.2d - 
244 ( F l a .  3d DCA 1 9 8 3 ) ,  t h a t  t h e  
f o r c e  o r  f e a r  r e q u i r e d  f o r  robbery  
must be  t h e  means by which t h e  t a k i n g  
o f  p r o p e r t y  i s  accompl ished and t h a t  
e l ement  o f  r o b b e r y  i s  n o t  e s t a b -  
l i s h e d  by " f o r c e  o r  f e a r "  o c c u r r i n g  
a f t e r  a  n o n - v i o l e n t  t a k i n g .  Robbery 
was i n t e n d e d  o n l y  t o  p r o t e c t  a n  
owner from b e i n g  i n t i m i d a t e d  by f o r c e  
o r  f e a r  i n  hav ing  h i s  p r o p e r t y  wrong- 
f u l l y  t a k e n  from him o r  from h i s  
immediate p r e s e n c e  and from t h e  u s e  o r  
t h r e a t  of  v i o l e n c e  t o  accompl ish  s u c h  
a  t a k i n g  and was n o t  i n t e n d e d  f o r  t h e  
purpose  o f  enhancing t h e  punishment  
f o r  a  n o n - v i o l e n t  t a k i n g  ( a  completed 
l a r c e n y )  when v i o l e n c e  o c c u r s  o n l y  a s  
t h e  r e s u l t  of  a  courageous  owner en- 
d e a v o r i n g  t o  r e c o v e r  h i s  p r o p e r t y  o r  
apprehend t h e  t h i e f .  The u s u a l  p e n a l t y  
f o r  un lawfu l  a s s a u l t s  and b a t t e r i e s  
o c c u r r i n g  i n  t h e s e  i n s t a n c e s  i s  
s u f f i c i e n t  w i t h o u t  i n t r o d u c i n g  t h e  
n o t i o n  t h a t  a  t a k i n g  of  p r o p e r t y  i s  
n o t  comple te  a s  l o n g  a s  i t s  p o s s e s s i o n  
i s  i n  " c o n t i n u i n g  d i s p u t e "  and d i s -  
t o r t i n g  t h e  e s t a b l i s h e d  law r e l a t i n g  t o  



t h e  d i s t i n c t i o n s  between t h e  o f f e n s e s  

e of t h e f t  and robbery .  

Royal ,  s u p r a  a t  1104 (Cowart,  J . ,  d i s s e n t i n g ) .  

F i n a l l y ,  and most r e c e n t l y ,  i n  Ben v .  S t a t e ,  1 0  

FLW 123 ( F l a .  2d DCA January  4 ,  1 9 8 5 ) ,  t h e  second D i s t r i c t  

Cour t  of  Appeal adopted t h e  e r roneous  r ea son ing  of  Andre, 

S t u f f l e b e a n  and Royal.  That  c o u r t  s t a t e d ,  " [ w l e  add t h a t  it 

s e e m s  t o  u s  a  b i t  s t r a i n e d  t o  d i f f e r e n t i a t e  between an  

a p p r o p r i a t i o n  b e f o r e ,  a s  opposed t o  a f t e r ,  t h e  o v e r t  a c t  of 

v i o l e n c e .  The r e a l  q u e s t i o n  i s  whether  v i o l e n c e  was employ- 

ed  t o  e f f e c t u a t e  t h e  t h e f t . "  Ben, sup ra  a t  124. I t  i s  - 
a p p a r e n t  t h a t  t h e  focus  o f  t h e  a p p e l l a t e  c o u r t s '  i s  becoming 

b l u r r e d  i f  it no l onge r  m a t t e r s  when t h e  u s e  of  f o r c e  must 

occur  i n  o r d e r  t o  have a  r obbe ry ,  a s  opposed t o  having two 

e s e p a r a t e  and d i s t i n c t  crimes [ i e ,  a  t h e f t  and a n  aggrava ted  

a s s a u l t 1  . 
The c r i m e  of robbery  i s  s t a t u t o r i l y  d e f i n e d  i n  

§812 .13 (1 ) ,  F l a . S t a t .  T h i s  d e f i n i t i o n  comports w i t h  t h e  common 

law d e f i n i t i o n  of  robbery .  There i s  a b s o l u t e l y  no i n d i c i a  of  

l e g i s l a t i v e  i n t e n t  t h a t  a  " robbery"  o c c u r s  where f o r c e  i s  

a p p l i e d  subsequen t  t o  a  t a k i n g .  Accordingly ,  t h i s  c o u r t  shou ld  

r e v e r s e  t h e  i n s t a n t  robbery  c o n v i c t i o n s  and remand t h e  c a s e  

w i t h  d i r e c t i o n s ,  1) t o  impose c o n v i c t i o n s  and s e n t e n c e s  f o r  

p e t i t  t h e f t ,  and 2) t o  o r d e r  t h e  immediate d i s c h a r g e  o f  

P e t i t i o n e r s  . 



CONCLUSION 

Based upon t h e  argument and a u t h o r i t y  c o n t a i n e d  

h e r e i n ,  t h i s  Cour t  i s  r e s p e c t f u l l y  asked t o  r e v e r s e  P e t i t i o n e r s '  

robbery  c o n v i c t i o n s  and t o  remand t h e  m a t t e r  w i t h  d i r e c t i o n s  

t h a t ,  1) P e t i t i o n e r s  be a d j u d i c a t e d  g u i l t y  o f  and r e sen t enced  

f o r  p e t i t  t h e f t ,  and 2) t h e  immediate d i s c h a r g e  o f  P e t i t i o n e r s  

be o rde r ed .  
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