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• (1981). (T. 93). The obvious elemental distinctions between 

these felony and misdemeanor statutes are the existence in the 

former of a well-founded fear of imminent violence and the 

existence of an "intentional • threat to do violence". 

Based on the evidence, the jury as the trier of fact and 

credibility, had ample rational basis to conclude the absence of 

these elements. The evidence established that the defendant's 

display of the gun, which was brief and fleeting, occurred after 

the two alleged victims, who had come to his home, demanded money 

from him and threatened to sue him. (T. 39-40, 42-43, 47-48, 

53). The defendant, remaining within the doorway of his home, 

simply told the individuals to leave his property. (T. 39-40, 42, 

48). The defendant neither fired nor cocked the gun, nor did he 

• ever voice any kind of threat of physical harm to the alleged 

victims. Accordingly, the jury's verdicts, finding that the 

defendant was not culpable of aggravated assault but solely 

guilty of displaying a firearm in a rude, angry or careless 

fashion, rested upon a rational factual basis. Indeed, defense 

counsel, in his closing argument and based on the proof adduced, 

focused directly upon the insufficiency of the evidence to 

establish beyond a reasonable doubt either that the defendant had 

threatened to do violence to the alleged victims or that they had 

a well-founded fear that violence was imminent. (T. 87-89). 

Therefore, the record clearly demonstrates a rational 

factual basis for the jury's refusal to find the defendant guilty 

• of aggravated assault. Furthermore, the record also demonstrates 

that the jury had been provided wi th an avenue wi th which to 
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• exercise its pardon power if it had so desired. After the trial 

judge advised the jury that the defendant was subject to a three­

year minimum prison term if he were found guilty of aggravated 

assault with a firearm, the judge, on two separate occasions, 

expressly informed the jury that if it found the defendant guilty 

of aggravated assault with only a deadly weapon, Le. not a 

firearm, the defendant could receive probation with no pr ison 

term. (T. 99, 101). Thus, although the judge furnished them with 

a path to jury pardon, the jurors declined to follow it. 

Accordingly, the district court's speculation of jury pardon has 

no support in the record. 

The distr ict court's resort to jury pardon in abstaining 

from the defendant's double jeopardy claim was not simply

• factually unsupported, but was legally erroneous as well. 

In Gragg v. State, 429 So.2d 1204 (Fla. 1983), the defendant 

had been charged with aggravated assault, aggravated battery, and 

possession of a firearm by a convicted felon. Prior to trial, 

Gragg successfully moved for severance of the possession of a 

firearm by a convicted felon offense. At his trial for aggravated 

assault and aggravated battery, the jury returned verdicts of 

guilty of the lesser offenses of simple assault and simple 

battery. Thereafter Gragg moved to dismiss the possession of a 

firearm by a convicted felon charge on collateral estoppel 

grounds. The tr ial court granted his motion but the Fourth 

Distr ict reversed. This Court quashed the Fourth Distr ict' s 

• decision and held that double jeopardy prohibited prosecution on 

the possession of a firearm by a convicted felon charge. 

-16­



• In reaching its decision in Gragg, this Court expressly 

rejected the state's argument that the jury had exercised its 

pardon power in convicting the defendant of the lesser offenses 

of simple assault and simple battery. This Court acknowledged 

that evidence in the record existed to support the view that the 

jury in fact pardoned the defendant for the charged cr imes of 

aggravated assault and aggravated battery. However, this Court 

declared that courts are prohibited from speculating as to 

whether a jury, in acquitting a defendant of a higher offense, 

did so as an exercise of its pardon power. 

Hence there does seem to be some evidence to 
support the view that the jury exercised its pardon 
power. 

• 
However, we do not find such evidence relevant 

to the question of whether collateral estoppel
should apply. Collateral estoppel does not depend 
on whether there is any evidence to support the 
view that the jury may have exercised its pardon 
power. Practically every jury verdict of acquittal 
is susceptible to such an interpretation. A jury's 
verd ict may possibly be based upon a defendant's 
demeanor or other matters not reflected by the 
record. For this reason courts should not 
speculate on whether the jury has reached its 
verdict through compassion or compromise. In 
determining whether collateral estoppel applies, a 
court should limit its inquiry to whether there was 
a factual basis, rather than an emotional basis, 
upon which the jury's verdict could have rested. 

Id. at 1206-07. (Emphasis added). 

Thus, in Gragg this Court held that courts may not resort to 

jury pardon in abstaining from double jeopardy claims which 

involve a jury's acquittal of a higher offense. In this case the 

issue, involving the prohibition against multiple punishments for 

• 
the same offense, also directly implicates the Double Jeopardy 

Clause. Accordingly, under Gragg, the district court's 
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• speculative and unfounded assessment of the jury's acquittal of 

the defendant of the two aggravated assault offenses as an 

exercise of its pardon power was legally inappropriate. 

(2) Estoppel 

In its decision, the Third District also erroneously 

concluded that the defendant, by requesting two lesser offense 

instructions on improper exhibition of a firearm, was estopped 

from challenging his mUltiple convictions and sentences for that 

offense. 

This Court's decision in Gragg v. State, supra, also 

highlights this error in the district court's ruling. 

In Gragg, the Fourth District had concluded that the 

• defendant was estopped from invoking the doctrine of collateral 

estoppel because he had moved to sever the possession of a 

firearm by a convicted felon count from the aggravated assault 

and aggravated battery counts. This Court rejected the district 

court's application of the estoppel doctr ine on the basis that 

Gragg's right to seek severance of the possession of a firearm by 

a convicted felon count could not be made contingent upon his 

relinquishment of "his right against double jeopardy". Id. at 

1208. This Court criticized the Fourth District's estoppel 

ruling because it unfairly required Gragg to waive his right to 

assert double jeopardy in order to exercise his right to secure a 

fair trial. 

• Likewise, the defendant in the present case was entitled to 

exercise his right to have the jury instructed on the lesser 
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• included offense of improper exhibition of a firearm. See Keeble 

v. united States, 412 U.S. 205 (1973) ~ State v. Bruns, 429 So.2d 

307 (Fla. 1983).1 As the trial judge expressly determined, this 

lesser offense was "consistent" with the evidence and was 

embraced in the charging document. (T. 70). See "Schedule of 

Lesser Included Offenses" , "Aggravated Assault", Fla. Std. Jury 

Instr. (Crim.). Moreover, the defendant's request for each 

lesser offense merely responded to the two-count information 

drafted and filed by the state. A lesser offense instruction for 

each count was proper since the return of a verdict of guilty on 

the major crime of aggravated assault for one count would not be 

legally inconsistent with a verdict finding him guilty of the 

lesser included offense on the other count. The jury could have 

•� found that only one of the two alleged victims was in fear of 

imminent violence. Such a finding would have lawfully authorized 

the jury to return a guilty verdict of aggravated assault as to 

the count pertaining to that victim and, finding no apprehension 

of violence suffered by the second alleged victim, to return a 

guilty verdict of improper exhibition as a lesser offense of the 

second count of aggravated assault. 

1 

• 

Whether the evidence is susceptible of inference by 
the jury that the defendant is guilty of a lesser 
offense than that charged is a critical evidentiary 
matter exclusively within the province of the 
jury. (citations omitted). Fundamental trial 
fairness requires that a defendant being tried for 
robbery should be permitted to have an instruction 
on a lesser-included offense upon timely request. 
State v. Bruns, supra, 309-10. 
(Emphasis added). 
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• Thus, only after the jury returned its verdicts finding the 

defendant cUlpable of both lesser offenses did the legal question 

of merger of offenses ar ise. At that point, the legislative 

proscr iption of Section 790.10, Flor ida Statutes, against 

cumulative punishments where a single firearm exhibition occurs 

before "one or more persons", mandated judicial merger of 

offenses for conviction and penalty purposes. 2 See~. ~., 

• 

2 This fact underscores the erroneous reliance by the district 
court below on defense counsel's failure to request a jury 
instruction that "if it found the defendant guilty of improper 
exhibition of a dangerous weapon as a lesser-included offense of 
each count, its dual verdicts would have to be nUllified". 
Vance, supra, at 996, n. 2. The district court reasoned that had 
this instruction been given, the jury "may not have chosen to 
pardon the defendant of both aggravated assault charges". Ibid. 

First, the instruction was irrelevant since the issue of the 
propr iety of multiple convictions and sentences constituted a 
legal question, the resolution of which was required to be made 
subsequent to the return of the jury's verdicts. See Redondo v. 
State, 403 So.2d 954 (Fla. 1981), Ayrado v. State,~l So.2d 320 
(Fla. 3d DCA 1983) (legal question of whether conviction invalid 
as a result of inconsistent verdicts is to be resolved post­
verdict.); Troedel v. State, supra, Bell v. State, 437 So.2d 1057 
(Fla. 1983), Aiello v. State, 390 So.2d 1205 (Fla. 4th DCA 1980) , 
Muszynski v. State, 392 So.2d 63 (Fla. 5th DCA 1981), Goss v. 
State, 398 So. 2d 998 (Fla. 5th DCA 1981), McGee v. State, 438 
So.2d 127 (Fla. 1st DCA 1983) (issue of multiple convictions and 
sentences as violative of double jeopardy is legal question to be 
resolved post-verdict.) Manifestly, in all of the above-cited 
cases, the jury was not apprised of the potential consequences of 
the legal rulings regarding the propr iety of convictions and 
sentences. Indeed in Ayrado v. State, 431 So.2d 320 (Fla. 3d DCA 
1983), the Third District expressly rUled, directly contrary to 
its statement in the decision below, that a defendant's failure 
to either object to an instruction that each crime be considered 
separately and that a finding as to one count should not affect a 
finding as to another count, or to the verdict pr ior to the 
jury's discharge, did not preclude his successful challenge on 
appeal to the inconsistent verdicts reached. 

• 
Finally, and as set forth infra, the district court's 

rationale that if the instruction had been given, the jury "may 
not have chosen to pardon the defendant" constituted a 
presumption factually belied by the tr ial record and legally 
(Cont.) -20­



• Troedel v. State, 9 F.L.W. 511 (Fla. Dec. 6, 1984) (dual 

convictions for burglary with an assault and burglary while armed 

"consti tutes fundamental error" where only one unlawful entry 

and, hence, only one crime. "The [trial] court should have merged 

counts [of burglary] not only for sentencing purposes but also 

for purposes of rendering a final judgment of conviction".); 

Callaghan v. State, 10 F.L.W. 8 (Fla. 4th DCA Dec. 19, 1984) 

(defendant charged with two counts of attempted murder and jury 

retutned two guilty verdicts of lesser included offense of 

shooting in a dwelling; held: "Even though Callaghan was found 

guilty on both counts of the lesser included offense of shooting 

in a dwelling, there can be only one adjudication of conviction 

• having been found guilty of only firing one shot in a 

• dwelling, Callaghan could have been convicted of only one 

violation of section 790.l9".); Short v. State, 423 So.2d 562 

(Fla. 2d DCA 1982) ("Even though the jury found the appellant 

guilty of two counts of aggravated battery, one under Section 

784.045 (I) (a) and the other under Section 784.045 (1) (b). • • the 

appellant only committed one battery, and accordingly, the court 

should have adjudicated and sentenced him on only one count."). 

Because the defendant's request for the lesser offense 

instruction was proper, the instant case is clearly 

distinguishable from the situation where a defendant requests an 

improper lesser offense instruction and thereafter complains of 

the error which he has affirmatively induced. See ~.~. McPhee v. 

• prohibited as conjectural. Gragg, supra. 
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• State, 254 So.2d 406 (Fla. 1st DCA 1971) ~ Smith v. State, 344 

So.2d 905 (Fla. 3d DCA 1977). Furthermore, this Court has held 

that the doctrine of estoppel is inapplicable under some 

circumstances even where the defendant does request an improper 

lesser offense instruct ion. In Achin v. State, 436 So.2d 30 

(Fla. 1983), this Court ruled that a conviction for a 

technically non-existent crime comprised fundamental error, 

expressly rejecting application of the estoppel doctr ine even 

though the defendant had deliberately induced the trial court to 

give the non-existent offense instruction. This Court viewed the 

conviction of the technically non-existent offense as a 

fundamental defect since "the state may only punish one who has 

committed an offense" and "[o]n1y by legislative authority maya 

• criminal offense be defined". State v. Sykes, 434 So.2d 325, 328 

(Fla. 1983). In the present case, as in Achin, the defendant's 

convictions and sentences for improper exhibition comprised 

fundamental error since the evidence established only one 

commission of this statutory offense. In effect, the second 

conviction and sentence imposed for this single offense, in 

contravention of the clear legislative intent, constituted 

punishment for a non-existent crime. 3 

3 As this Court recently declared in Troede1 v. State, 9 F.L.W. 
511 (Fla. Dec. 6, 1984): 

Appellant's challenges to his convictions and 
sentences do not include the argument that he was 
improperly convicted of two separate counts of 
burglary when there was in fact only one commission 

• 
of this statutory offense. However, we reach the 
issue anyway because we believe that a conviction 
imposed upon a cr ime totally unsupported by 
evidence constitutes fundamental error • • • There 

(Cont.) -22­



• In sum, jUdicial compliance with the express legislative 

intent under Section 790.10, Florida Statues (1981), that only one 

misdemeanor penalty be imposed for the single exhibition of the 

firearm, was required. The concept of jury pardon was neither 

legally nor factually applicable and the concept of estoppel had 

no application since the defendant, by asserting his right to 

request proper lesser offenses, could not be deemed to have 

forfeited his right to be free from multiple punishments for the 

same offense. In accordance with Solomon v. State, 442 So.2d 

1030 (Fla. 1st DCA 1983), reversal of the statutor ily 

unauthorized second misdemeanor conviction and sentence under 

Section 790.10 is clearly required. 

• 

was no evidence of more than one such unlawful 

• entry. The court should have merged counts four 
and five not only for sentencing purposes but also 
for purposes of rendering a single judgment of 
conviction. 
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• CONCLUSION 

BASED upon the foregoing cases, author i ties and policies 

cited herein, petitioner respectfully requests this Court to 

reverse and vacate the second conviction and sentence imposed for 

improper exhibition of a weapon. 

Respectfully submitted, 

BENNETT H. BRUMMER 
Public Defender 
Eleventh Judicial Circuit of 
Florida 
1351 Northwest 12th Street 
Miami, Florida 33125 

• 
BY: 1?>e..K. C. W~

Beth C. Weitzner 
Assistant Public Defen er 

•� 
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