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over the lower court's construction of the rule. Nicholas v.

Wainwright, 152 So.2d 458 (Fla. 1963). The court in this case

should harmonize the intent language in the rule with the clear
directive of the legislature,

The lower court based much of its opinion - that the
Department's jurisdiction is not defined by the species of plants
listed in the vegetative index - on its interpretation of that
portion of the unnumbered intent paragraph which states "[i]t is
the intent of this rule to include in the boundaries of such water
bodies areas which are customarily submerged and exchange waters
with a recognizable water body (i.e., areas within the landward
extent of waters of the state as defined in Section 17-4.02(17))."
The lower court held that this provision meant that water had to
flow from a named water body to the area in question and then flow
back again before the Department may assert dredge and fill
jurisdiction over that area. The lower court's reasoning in this
regard is flawed in several respects.

The extremely narrow construction of this single phrase in
the Department's jurisdictional rules serves in this case to
defeat the purpose of both those rules and of Chapter 403, Florida
Statutes. The overriding concern in all dredge and fill cases is
protection of water quality in state waters. The Department's
construction of these rules enables the Department to properly
exert its jurisdiction in areas which are ecologically linked to a
water of the state by wetland vegetation. As stated previously,

the species of plants on the vegetation index were chosen for
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the fact that they tend to grow only in areas which are either
submerged or saturated for a biologically significant portion of
the year. As such they constitute the "ecological factors" con-
templated by the statute. The legislature recognized that for
that portion of the year in which the property is submerged the
water will flow down gradient until it ultimately reaches a water
body named in Florida Administrative Code Rule 17-4.28. There the
water from the site mixes with that of the bay and affects the
quality of those waters. Simply because waters from the bay do
not flow back to the site does not change the fact that the water
quality of the bay is affected by waters from the site. The
effect of the lower court's decision would be that a person could,
by dredging and filling in the jurisdictionally vegetated areas,
significantly degrade the quality of the water reaching the water
body, without the Department having any regulatory control over
that activity. Likewise a pérson could, by filling, construct a
dam through the wetland vegetation thereby cutting off the flow of
clean waters from upstream vegetated areas to the open water body.
In an estuarine system, where the dilution of seawater by fresh
waters and the supply of nutrients from upgradient areas is vital
to the spawning and nursery areas of fish and wildlife, such an
activity would be disastrous.

Given the fact that the purpose of Chapter 403, Florida Stat-
utes, and the Department's rules is to protect the quality of
waters and the natural resources of the state, and given the fact

that Chapter 403, Florida Statutes, was created to be in the pub-
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lic interest and should therefore be liberally construed, see

State v. Hamilton, 388 So.2d4 563 (Fla. 1980), to allow a person to

degrade state waters with impunity based upon a single phrase in
the intent language of a rule is certainly an absurd and unreason-
able construction of that rule. General axioms of statutory
construction reguire that interpretations of statutes which would
lead to an absurd or unreasonable result be avoided. State v.
Webb, 398 So0.2d 820 (Fla. 1981). The same rules of construction
which apply to statutes apply also to rules. 1 Fla. Jur. 24,

Administrative Law Section 57.

Vegetation is considered significant in defining the limits
of a water body not only for its ability to biologically indicate
those areas subject to regular and periodic inundation, and for
the ease by which the edge of a water body may be located using
vegetation, but also because of the effect the vegetation itself
has on water quality. The hearing officer noted in the recommend-
ed order that sawgrass has the effect of cleansing the water that
passes through it. That is true of each of the species on the
vegetation index, which of course define the boundaries of all
water bodies in the state. The wetland vegetation surrounding
water bodies traps and absorbs pollutants washed down from sur-
rounding upland areas. Waters which flow through the vegetation
are purer upon discharge into the open water body than it would
have been if it had not filtered through the vegetation. This

effect is commonly known as the "kidney effect."
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Since the intent of Chapter 403, Florida Statutes, is to
protect and maintain the waters of the state, it is logical that
the vegetation which serves to protect and maintain the quality of
those waters should be included within the boundaries of the
waters. Much as a human relies upon the efficient functioning of
the kidneys to remove wastes from the body, a water body relies
upon its vegetational buffer to remove wastes from surrounding
uplands. Removal of the vegetational buffer places a sentence of
eventual biological death on the water body.

The effect of the lower court's decision in this case would
be to remove the Department's jurisdiction in much of a water
body's vegetational buffer. 1In this case, for instance, the
decision has the effect of removing the Everglades from the
Department's jurisdiction. The disastrous effect of unrestricted
dredging and filling in the Everglades is easily imaginable. Of
equal or greater magnitude, however, would be the effect of the
loss of countless acres of swamp, marsh, bayheads etc. associated
with other water bodies which could result from the lower court's
decision. Given the intent of Chapter 403 and the rules of the
Department, the lower court's construction is absurd and unreason-

able and should be rejected by this Court. State v. Webb, supra.

One final issue should be dealt with in this regard. 1In his
recommended order, the hearing officer was apparently fearful that
given the Department's interpretation of its rule, the Department
would soon be extending its jurisdiction to "suburban fish ponds"

due to the presence of water lilies, a jurisdictional species. 1In
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making that observation the hearing officer failed to consider the

language of Florida Administrative Code Rule 17-4.28(2) which
states:

[plursuant to Sections 403.061, 403.087, or

403.088, F.S., those dredging or filling

activities which are to be conducted in, or

connected directly or via an excavated water

body or series of excavated water bodies to,

the following categories of waters of the

state to their landward extent as defined by

Section 17-4.02(17), F.A.C. require permit

from the department prior to being under-

taken: (there follows a list of named water

bodies).
The language of the rule clearly limits the Department's jurisdic-
tion to one of the named water bodies to the extent of its juris-
dictional vegetation (i.e., the landward extent) or to activities
which are connected directly or via excavated water bodies to a
named water body. Small, isolated pockets of water, which are not
connected to waters of the state to their natural landward extent,

are clearly out of the Department's dredge and fill jurisdiction.

The Department has never acted otherwise.
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II. THE LOWER COURT'S AWARD OF ATTORNEY'S FEES IN
THIS CASE WAS IMPROPER AND SHOULD BE REVERSED

The lower court in this case awarded Appellee five thousand
dollars ($5,000.00) in attorney's fees in this case. The entire
text of the court's award is as follows:

Upon consideration, the motion for attor-

ney's fees filed by counsel for appellant is

granted, and John G. Fletcher is allowed

$5,000.00 as compensation for the services

of said attorney in this court.
Appellee's motion for attorney's fees requested the award pursuant
to Sections 57.105 and 120.57, Florida Statutes. It is not
apparent from either the opinion of the court or the order grant-
ing fees under which provision the fee was awarded. Under either
provision the award was improper.

There have been no allegations, nor could there be, that
there have been any material errors in procedure in this case.
Appellee was granted a hearing on his permit denial, which
resulted in a recommended order. The Department overturned the
conclusion of law in the recommended order which held that the
Department had no jurisdiction over Appellee's property. That

action by the agency was taken in absolute conformity with both

prior agency precedent (see Occidental Chemical Company, supra and

Florida Mining and Materials Corporation, supra) and judicial

mandate (see State v. Falls Chase Special Taxing District,

supra).

It is clear that an award of attorney's fees, pursuant to
Section 57.105, Florida Statutes, is not proper in this case.

That section states:
_39_



- [tlhe court shall award a reasonable attor-
ney's fee to the prevailing party in any
civil action in which the court finds that
there was a complete absence of a justici-
able issue of either law or fact raised by
the losing party.

With respect to that section, this Court has held that:

As a prerequisite to an award of attorney's
fees under section 57.105, the court must
find "a complete absence of a justiciable
issue of either law or fact raised by the
losing party." BAllen v. Estate of Dutton,
384 So.2d 171 (Fla. 5th DCA 1980), inter-
preted this phrase to mean a total or abso-
lute lack of a justiciable issue, which is
tantamount to a finding that the action is
frivolous. The district court held that "a
trial court must find that the action is so
clearly devoid of merit both of the facts
and the law as to be completely untenable."
(citations omitted) Whitten v. Progressive
Casualty Insurance Company, 410 So.2d 501,
505 (Fla. 1982).

There has been no such finding in this case. The Court went on
define what would constitute a frivolous appeal. The Court, in

adopting Treat v. State ex rel. Mitton, 163 So. 883 (Fla. 1935),

held that:

A frivolous appeal is not merely one that is
likely to be unsuccessful. It is one that
is so readily recognizable as devoid of
merit on the face of the record that there
is little, if any, prospect whatsoever that
it can ever succeed. It must be one so
clearly untenable, or the insufficiency of
which is so manifest on a bare inspection of
the record and assignments of error, that
its character may be determined without
argument or research. An appeal is not
frivolous where a substantial justiciable
question can be spelled out of it, or from
any part of it, even though such question is
unlikely to be decided other than as the
lower court decided it, i.e., against appel-
lant or plaintiff in error. Whitten, supra
at 505.
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It is clear from a review of the record in this case that
justiciable issues have been raised, regardless of the ultimate
resolution of those issues.

The lower court's award of attorney's fees is likewise
improper if awarded pursuant to Section 120.57, Florida Statutes.
The provision for the award of attorneys fees pursuant to Section

120.57(1)(b)9. states:

In the event a court reverses the order of
an agency, the court in its discretion may
award attorney's fees and costs to the ag-
grieved prevailing party.

Although the award pursuant to that section is discretionary, the
courts which have dealt with the issue have held that there must
be some basis, other than the failure to prevail in litigation,
for the award of attorney's fees. For example, the First District
Court of Appeal has dealt with the issue of attorney's fees under
120.57(1)(b)9. and has held that:

While § 120.57(1)(b)(9) does not at present
impose any requirement of bad faith or mali~-
ciousness as a condition to an award, we
would be reluctant to impose fees and costs
against an agency if, for example, its order
was reversed only because it had erroneously
interpreted a provision of law.... We feel,
as to those circumstances, there are appro-
priate sanctions set forth in 120.68, in-
cluding setting aside or modifying the
agency action or remanding the agency action
without imposing the additional sanctions of
fees and costs against the agency.... [Wle
conclude that an agency's actions may more
often be subject to the harsher sanctions of
fees and costs if either the fairness of the
proceedings or the correctness of the action
was impaired by material error in procedure
or by a failure to follow prescribed pro-
cedure. (e.s.) Jess Parrish Memorial Hos-
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pital v. Florida Public Employees Relations
Commission et al., 364 So.2d 777 (Fla. 1lst
DCA 1977).

In this case, the lower court overturned the Department's final
order due to the Department's supposedly erroneous construction of
the provisions of law relating to its jurisdiction.

The Third District Court of Appeal has made a statement of
sound judicial policy relating to an award of attorney's fees.
While the statement is aimed at an award pursuant to Section
57.105, F.S., the reasoning is certainly applicable in awards
pursuant to Section 120.57, Florida Statutes. The Third DCA

stated that:

[allthough the existing law did not support
Parkway's position, the hospital asserted
what was, at least, an obviously good faith,
soundly-based, and non-frivolous attempt to
change it. ... any less stringent predicate
[than frivolousness] for the recovery of
attorneys' fees would have a chilling effect
on parties who, for example, may unsuccess-
fully attempt to raise questions of first
impression and may deter the future growth
of the law by exacting a price for today's
unavailing efforts seeking its change.
Parkway General Hospital, Inc. v. Stern, 400
So.2d 166, 167-168 (Fla. 3rd DCA 1981).

Finally it is significant that the legislature has, in the
last session, codified the existing case law regarding the proper
standard for an award of attorney's fees in an amendment to
Section 120.57(1)(b)9., Florida Statutes. That section now
states:

When there is an appeal, the court in its
discretion may award reasonable attorney's
fees and costs to the prevailing party if
the court finds that the appeal was frivo-
lous, meritless, or an abuse of the appel-
late process or that the agency action which
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precipitated the appeal was a gross abuse of
the agency's discretion.

Based on the foregoing, this Court should reverse the lower

court's award of attorney's fees.
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CONCLUSION

It is clear from foregoing argument that the Department's
Final Order in this case properly applied the Department's dredge
and fill jurisdiction to Appellee's property. The lower court, in
reversing the Final Order, incorrectly construed both the juris-
dictional statute and the Department's implementing rule. The
legal effect of the lower court's opinion would be to ignore the
direct language of the statute and rule in favor of an incorrectly
preceived legislative intent. The practical effect of the opinion
would be the potential destruction of countless acres of invalua-
ble and irreplaceable wetlands. In addition, the lower court's
award of attorney's fees was apparently based on no more than
Appellants failure to prevail in litigation before the lower
court. Both as a matter of judicial precedent and of sound
policy, the lower court's award of fees should be reversed in the
absence of a finding of frivolousness or of a material error in
procedure which affected the fairness of the proceeding.

For the reasons set forth in the body of this brief, Appel-
lant, State of Florida Department of Environmental Regulation
respectfully requests that this honorable Court reverse the
opinion of the Third District Court of Appeal and reinstate the

Department's Final Order in this case.

Respectfully submitted,

<

E. GARY EARLY \

Assistant General Counsel
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