
SUIUlARY or ARGIJJIIII'P 

The Third District Court of Appeal correctly held that Peti­

tioner HOMEOWNERS' ASSOCIATION is an "association· within the 

meaning of §7l8.103(2), Fla. Stat. 

The HOMEOWNERS' ASSOCIATION meets the Third District's "func­

tion" test, as it operates "condominium property". The Common 

Properties are ·condominium property· as defined by §718.103(ll), 

Fla. Stat., since Respondent's rights therein are an appurtenance 

to his unit, as established by both the Declaration of Covenants 

and his Declaration of Condominium. Indeed, when the conveyance 

by the developer to HOMEOWNERS' ASSOCIATION as contemplated by 

the Declaration of Covenants occurs, the Common Properties will 

become "association property", as defined by §718.103(3), Fla. 

Stat. 

HOMEOWNERS' ASSOCIATION operates condominium property. It 

has powers and duties with respect to both Respondent's condominium, 

and the Common Properties. 

HOMEOWNERS' ASSOCIATION clearly meets the constituency test, 

as defined by the Third District. Its membership is comprised 

of only condominium unit owners, and only condominium unit owners 

have rights in the property administered by the Association. 

The constituency test is the test as defined by the Fourth 

District Court of Appeal in Palm Beach Leisureville Community 

Association. Inc. y. Raines, 398 So.2d 471 (Fla. 4th DCA 1981), 

and Raines v. Palm Beach Leisureyille Community Association. Inc., 

413 So.2d 30 (Fla. 1982). 
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The District Court properly declined to deal with future 

situations which mayor may not occur, which mayor may not affect 

the HOMEOWNERS' ASSOCIATION's status as an RassociationR within 

the scope of Chapter 718. Instead, it correctly dealt with the 

present situation, and the developer's expressed intent to in 

the future build only condominiums. 

The Rfunction test R is unworkable and unnecessary. It is 

also not called for by the precedent. The membership in such 

associations, and condominium unit owners' rights in the property 

administered by such associations, will always be set forth in 

their declaration of condominium, making same an appurtenance 

to their unit. Thus, the only meaningful inquiry will be into 

the association's constituency. 

Finally, the Third District's holding does not create unsolv­

able problems, nor unreasonably tie the hands of the development 

industry. Instead, it carries out the spirit and intent of the 

Legislature, which the developer of The Towers of Quayside has 

attempted to evade through the way he has structured the community. 
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minium unit, to be binding upon the unit owner, must be set forth 

in the declaration, as well. §§7l8.l04(4) (1),718.104(5),718.106(2), 

Fla. Stat. 

Therefore, under the Condominium Act as it has existed in 

recent times, the Palm Beach Leisureville community association 

would have to have been created in a manner which would satisfy 

the "source" test, once again leaving only the constituency test 

for consideration. 

G.� WHETHBR THB THIRD DISTRICT BRRBD IR DBALIRG WITH FA~S ABO 
CIRCOIIS'.rARCES AS 'I'IIB!" PRBSBRTLY EXIST, RATHER THAN WITH SPBCULA­
TIOR AS TO DB ltrmRB. 

Petitioners and Amici complain of the Third District's failure 

to take into account the developer's retained right to build some­

thing other than condominiums on the two undeveloped parcels (the 

ones identified in the legal description exhibit to the Declaration 

of Covenants as nTowers of Ouayside No. 5 Condominiumn and "Towers 

of Ouayside No.6 Condominium"). 

The Third District properly declined to deal with this specula­

tive issue. 

First, it is necessary to clarify the facts and positions 

taken below. The Condominium No.5 and Condominium No. 6 parcels 

are not directly encumbered by the Declaration of Covenants at 

the present time. Instead, these proposed condominium parcels 

are intended to be encumbered in the future, by the developer 

executing Supplemental Declarations of Covenants. (App.B.1-2). 
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Next, this argument was not raised in Petitioners' Briefs 

to the Third District; rather, it was raised for the first time 

at oral argument, and then again on the Motions for Rehearing. 

Respondent's response was simply that if and when non-condominium 

properties are added to the HOMEOWNERS' ASSOCIATION's jurisdiction, 

then the HOMEOWNERS' ASSOCIATION may cease to be governed by Chapter 

718. 

Accordingly, the Third District properly declined to deal 

with this question. There is nothing in the record to suggest 

that the developer intends to build anything other than condomin­

iums on the last two parcels. Presently, if the developer follows 

its expressed intent to develop these parcels as condominiums, 

the question will never arise. 

Contrary to Amici THE GARDENS and BUILDERS ASSOCIATION's 

assertions on pages 17 and 18 of their Brief, the Third District's 

opinion does not vitiate the right of a developer to alter the 

nature of his project. 

Indeed, there is just as much of a possibility that the un­

developed parcels (and part of the Common Properties) will be 

separated from the existing Towers of Ouayside community. 

Further, there is no documentation in the record to suggest 

the developer of a project similar to this one has ever changed 

plans in mid-stream in a way such as Petitioners and Amici suggest. 

Therefore, the Third District was eminently correct in refusing 

to rule on a purely speCUlative question. The issue is not justici­

able, not ripe for determination, and should be left for another 
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day, when and if such a case or controversy arises. 

It is also argued that one of the condominiums in The Towers 

of Quayside was created by conversion of an existing rental building, 

while the other buildings were condominiums from their inception. 

This fact is not established by the record. It is raised in a 

letter written by Petitioner HOMEOWNERS' ASSOCIATION's attorney 

but was not supported anywhere in the record before the Third 

District. There is no document in the record indicating such 

a conversion. Instead, the record reflects only the existence 

of condominiums, and a development scheme contemplating solely 

condominiums in the future. 

But what if one of the condominiums at The Towers of Quayside 

was created by conversion of an existing rental building to the 

condominium form of ownership, pursuant to S7l8.402, Fla. Stat.? 

If an owner of a building converts it to the condominium form 

of ownership, he does so subject to Chapter 718. If, in fact, 

the conversion of the former rental building is what turned HOME­

OWNERS' ASSOCIATION into a Chapter 718 association, that is an 

interesting historical fact, and nothing more. 

The development industry interests on this appeal (Petitioner 

HOMEOWNERS' ASSOCIATION and Amici) claim they need the freedom 

to change plans in mid~stream, and turn a condominium community 

into a mixed community. 

The development industry has that freedom. The decision 

of the Third District does not take it away. 
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For instance, at The Towers of Quayside, the Declaration 

of Covenants retains to the developer the right to not add future 

condominiums to the encumbrance of the covenants, to not build 

all of the intented Common Properties facilities, and to not convey 

to HOMEOWNERS' ASSOCIATION all of the Common Properties' land. 

In other words, the developer retains the right to do other things 

with the undeveloped land. The developer's hands are not tied. 

Indeed, if the mysterious, undefined "market forces" referred 

to by Petitioners and Amici (which are neither documented nor 

referred to in the record) slow down the market for luxury condo­

miniums, won't these so-called "market forces· have the same effect 

on all luxury residential housing? Further, absolutely nothing 

prevents a developer of a condominium from renting unsold units 

should the market slow down. 

Amici Curiae from the development industry are quite candid 

in their Complaint about the effect of the Third District's opinion: 

it requires them to turn over control of associations to the unit 

owners who are assessed by those associations at a point in time 

dictated by the Legislature, as opposed to when the developers 

want to turn over control. This battle, however, was fought and 

decided over ten years ago when the Legislature enacted the first 

"transfer of association control" statute, S7ll.66, Fla. stat. (1974 

Supp.). 

B. POLICY CONSIDBRATIONS SuppoRT 'tHB DISTRICT COOR'l'S DEISIO•• 

As stated at the outset of this Brief, the real issue on 

this appeal is whether the developer of a condominium community 
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can evade the Condominium Act merely by the way he structures 

the community. 

The Developer did not have to structure the community in 

the way it did. For example, it could have: 

a) Made the entire community a single condominium. In 

that case, there is no question but that the Common Properties 

would have been common elements of the single condominium. 

b) Made The Towers of Quayside a phase condominium. ~, 

§718.403, Fla. Stat. Under this scenario, the Developer could 

avoid having to pay assessments on unbuilt units, yet still physi­

cally develop the condominium in stages. The Developer would 

not be forced to add all proposed phases to the condominium. 

Again, the Common Properties would have been common elements. 

c) Made each builning a separate condominium, as was done, 

but provide for their operation by a single association. The 

Common Properties would thus be either part of the common elements 

of each of the condominiums (in undivided shares), or title to 

them would rest in the Association as "association property", 

§718.103(3), in which case the Association would, even under the 

DIVISION's incorrect interpretation, be the entity responsible 

for the operation of "condominium property·, and would be the 

only "association" extant in the community. 

d) Created a Palm Greens structure, with the Master Associa­

tion as the technical condominium association, with individual 

"sub-associations". 
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Instead, the Developer structured the community in the way 

it did, creating separate associations to operate each condominium 

and the Common Properties. 

The interpretation of the Condominium Act urged by Petitioners 

is both contrary to legislative intent, and the realities of condo­

minium development. ~ association which is responsible for 

the operation of "condominium property" should be governed by 

the Condominium Act, unless, like Palm Beach Leisureville, it 

has non-condominium homeowners among its members. Only then will 

condominium unit owners be afforded the rights, privileges, and 

protections under which they purchased. To conclude otherwise 

would be to permit wholesale circumvention of the consumer protection 

afforded to Respondent and every other condominium unit owner 

in the state by the provisions of Chapter 718. 

A purchaser of a condominium unit should ,be able to be assured 

that what he sees is what he gets, and that there is no sleight 

of hand operating behind the scenes. 

What does Respondent see at The Towers of Quayside? A community 

comprised of only condominiums, in which his unit is controlled 

and assessed by, and subject to lien and foreclosure by, two associ­

ations. Both associations are funded by, and comprised of, condo­

minium unit owners. In the process of making his way between 

his front door and Biscayne Boulevard, he probably needs a surveyor 

to tell him where one association's jurisdiction ends and the 

other's begins. When using the recreation facilities in the commun­

ity, he probably needs to carry a checklist to make sure who is 
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responsible for their operation. The swimming pool? That's the 

Condominium Association. The tennis courts? That's the HOMEOWNERS' 

ASSOCIATION. The restaurant? well, he approaches it on property 

operated by condominium No. 4's association, but HOMEOWNERS' ASSOCI­

ATION actually runs the restaurant. 

In the facilities on the Common Properties, who does Respondent 

meet? Other condominium unit owners. Does he share the facilities 

with single-family homeowners, or have not been "condominiumized"? 

No. 

Under these facts, it is absurd to suggest that if Respondent 

turns one way, he is protected by the Condominium Act, while a 

wrong turn leaves him without those protections. 

Petitioners and Amici raise the Legislature's creation of 

a "residential planned development study commission" in Chapter 

84-368, §26, Laws of Florida. 

First, it is not clear that the Study Commission is empowered 

to report on communities such as The Towers of Quayside, as opposed 

to single-family home communities with mandatory membership associa­

tions, or mixed communities like Palm Beach Leisureville. 

Second, the Study Commission is not empowered to construe 

the existing Condominium Act. That is solely the province of 

the courts. 

The Study Commission is directed to recommend "proposed legis­

lation". It may well decide and recommend that no legislation 

is necessary for communities such as The Towers of Quayside, as 

the existing Condominium Act already applies. Indeed, it would 
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be bound to come up with such a recommendation, based on the decision 

of the Third District. 

The Legislature, in creating the Study Commission, may well 

have been reacting to this Court's opinion in Raines, supra, dealing 

with master associations which operate both condominium and non­

condominium properties. Nothing in the Legislature's enactment 

of Chapter 84-368, §26, Laws of Florida, indicates an intent by 

the Legislature that HOMEOWNERS' ASSOCIATION not be within the 

scope of Chapter 718. 

Amici Curiae BUILDERS ASSOCIATION and THE GARDENS, on pages 

21-23 of their Brief, raise some supposedly "unsolvable issues" 

created by the Third District's decision. For those issues which 

are clearly stated (all of which assume HOMEOWNERS' ASSOCIATION 

already has title to the Common Properties), there are very clear 

answers. There is one caveat: the Third District has not held 

that an association in a mixed community, such as Palm Beach 

Leisureville, is governed by Chapter 718. 

Is all property owned by HOMEOWNERS' ASSOCIATION automatically 

converted into condominium property? Within the definition of 

·condominium property" as contained in §718.103(11), Fla. Stat., 

the answer is yes. As discussed earlier, however, the Third District's 

decision does not deal with "title" to property. The Legislature 

recognizes that condominium property may be titled in the associations 

themselves, §718.103(3), Fla. Stat., or in third parties. S718.114, 

Fla. Stat. 
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Is this kind of condominium property a common element? No. 

As discussed earlier, ·condominium property· encompasses more 

than units and common elements. 

How will property ownership be determined? Assuming that 

title to the property rests in the association, it will stay there. 

Further, this question incorrectly assumes that condominium property 

is necessarily part of the common elements, and ignores an associa­

tion's right to acquire title to property in its own name. ~, 

§§7l8.ll4, 718.111(7-9), Fla. Stat. 

How will ownership of the property be reflected in the pUblic 

records? Assuming that title to the property vests in the association, 

it will be reflected as such. 

How will the unit owners be taxed, given that the Association 

is currently taxed itself, as the owner of the Common Properties? 

Section 718.120(1), Fla. Stat., p~ovides that no ad valorem taxes 

shall be separately assessed against rec facilities if they are 

owned by the association. Instead, they shall be assessed against 

the condominium parcels, and not upon the condominium property 

as a whole. In other words, association property is to be treated 

~ Ad valorem ~ purposes the same as common elements. 

Section 193.023(5), Fla. Stat., describes how the property 

appraiser is to accomplish this. If there are problems with the 

property appraiser's office in this regard, they can be worked 

out, either amicably or through litigation. Indeed, there is 

nothing to suggest that such problems exist at the present time, 

with respect to other association properties at other condominium 
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developments. 

Are individual unit owners now personally liable for acts 

or omissions of the HOMEOWNERS' ASSOCIATION, as without the Third 

District's decision HOMEOWNERS' ASSOCIATION was basically independent 

and had its separate property with which to respond in damages? 

This question incorrectly assumes that any condominium unit owner 

is personally liable for acts or omissions of his association 

beyond his share of common expenses. S718.119, Fla. Stat. Further, 

the question incorrectly assumes that if the HOMEOWNERS' ASSOCIATION 

suffered an adverse jUdgment, it would not turn around and assess 

its members for the funds necessary to satisfy the judgment. 

The question also improperly assumes that somehow the unit owner's 

condominium parcel might now be subject to execution as a result 

of a judgment against the Association. This is not the case. 

S718.119, Fla. Stat. 

Are unpaid mechanics' lienors now barred from filing liens 

on the Common Properties? No, as such lienors are not barred 

from placing liens on any association property. Section 718.121, 

Fla. Stat., only prohibits the filing of liens on "common elements·, 

and not on association property. 

Are contracts entered into by a developer-controlled board 

of directors now voidable upon turnover of control of the association, 

pursuant to Section 718.302, Fla. Stat.? Yes. This right of 

cancellation, incidentally, has also existed for over ten years. 

S711.13, Fla. Stat. (1973); S711.66(5), Fla. Stat. (1974 Supp.). 
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Finally, on page 23, Amici BUILDERS ASSOCIATION and THE GARDENS 

note some other features of the Condominium Act which HOMEOWNERS' 

ASSOCIATION must now comply with, all of which were enacted for 

the protection of condominium unit owners. HOMEOWNERS' ASSOCIATION 

must now obtain the consent of a majority of the unit owners in 

order to increase its annual budget for common expenses by more 

than 15%. S7l8.ll2(2) (e), Fla. Stat. In litigation between a 

unit owner and his association concerning the Condominium Act 

or the condominium documents, the prevailing party is entitled. 

to recover attorney's fees. Finally, HOMEOWNERS' ASSOCIATION 

will now be required to pay to DIVISION an annual fee of $.50 

per residential unit operated by the Association, for deposit 

in the Florida Condominium's Trust Fund. 

Each of these provisions is fair, reasonable, and enacted 

for the benefit and protection of condominium unit owners. 
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