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• 
for the "membership test." An examination of his authorities, 

however, reveals no support for his contention. SIEGEL argues 

that the decision in Leisureville, established a membership 

test. It does not. In Leisureville, the Fourth District 

• applied the guidelines discussed in Part I above. This Court 

• 

in Raines, affirming and expressly approving the Leisureville 

decision, also directed its inquiry to the source of powers and 

the function of the association: 

The respondent association derives its 
powers from its articles of incorporation 

• 
and from the declarations of restrictions 
governing both the condominium apartments 
and the single-family lots. Although the 
association has broad powers, it is not 'the 
corporate entity responsible for the 

• 
operation of a condominium.' Id. at 32 
(App. M). 

Similarly, the declaratory statements of the DIVISION 

relied on by SIEGEL, E. Mortimer Hirshorn v. Division of 

• Florida Land Sales and Condominiums, Declaratory Statement 

(App. P.) and Number One Condominium Association - Palm Greens 

At Villa Del Ray v. Division of Florida Land Sales and 

• Condominiums, Declaratory Statement (App. Q), aff'd mem., Palm 

Greens Limited v. Division of Florida Land Sales and 

Condominiums, 402 So.2d 618 (Fla. 1st DCA 1981), gives no 

• support to his contention. While the DIVISION, in those very 

limited instances, found a master association to be a 

condominium association, these were circumstances where there 

•� 
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•� 
was something akin to a corporate parent-subsidiary 

• relationship between the master association and the 

•� 

•� 

•� 

•� 

•� 

•� 

• w 

•� 

•� 

sub-associations. In such instances the master association 

was, in essence, using the sub-associations as a conduit to 

govern the common properties and condominium properties. In 

such circumstances, denominating the master association as the 

condominium association had no substantative impact on the 

operation of the individual condominiums. 

In the Quayside community, however, HOMEOWNERS' ASSOCIATION 

acts through its individual members and not through the 

condominium associations which independently administer the 

individual condominium properties. The application of the 

Condominium Act to HOMEOWNERS' ASSOCIATION would therefore 

create confusion in the administration of the individual 

condominiums where none exists today. 

Furthermore, the focus of the Palm Greens declaratory 

statement was stated at the outset: 

The Declaration of Condominium provides for 
the existence of both sub-associations and a 
"Master Association" and our task is to 
examine the powers and duties given to the 
"Master Association" in light of the 
applicable provisions of Chapter 718, 
Florida Statutes, the Condominium Act. 
(emphasis added) (App. Q, p.2). 

It is therefore clear that the Division was applying the same 

principles enunciated in Leisureville and Raines. 

The "constituency" or "membership" test invented by SIEGEL 

and considered by the Third District has no basis in either the 

-13­



•� 
Condominium Act or the cases decided under that law. Not only 

• does the test lack statutory or judicial support, but the 

• 

application of such a test could produce illogical and even 

absurd results. If, for example, a charitable or civic 

association is comprised solely of condominium unit owners, is 

• 

it governed by the Condominium Act? 

The projects in Raines and at Quayside were developed in 

stages. That is to say, initially there may have been only 

high rise condominium towers, while a second phase may consist 

of rental units and a later phase may be single family homes. 

• When dealing with such phased developments, it makes no sense 

to focus on the membership of an association at a particular 

instant in time to determine if it is subject to the 

• Condominium Act. If in Raines the initially constructed 

housing were only the condominium units, would the community 

association have been subject to the Condominium Act until the 

•� single family homes were constructed? We think not.� 

•� 

In Quayside, the project initially consisted of rental� 

housing and condominium units. No one suggested at that time� 

that HOMEOWNERS' ASSOCIATION was a condominium association.� 

•� 

However, after conversion of the rental housing to� 

condominiums, SIEGEL claimed HOMEOWNERS' ASSOCIATION had become� 

a condominium association. What will happen if the Developer� 

constructs non-condominium housing on the two unbuilt sites (as 

it has retained the right to do)? Hill HOMEOWNERS' ASSOCIATION 

• 
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• 
then be automatically transformed back into a non-condominium 

association? * That is an unworkable arrangement. 

• 

The reason many developers choose a phased form of 

development is to allow themselves the ability to change the 

character of the development to respond to changing market 

• 

demands. If development is begun utilizing the condominium 

form of ownership, the developer should not be restricted as 

further development of the community progresses. Yet, use of 

the "membership" test may result in the loss of necessary 

control over the project well before it is complete. Perhaps 

it is with this consideration in mind that the Condominium Act 

looks to the function of the association and not to its 

membership. 

• The Third District appears to believe that it is somehow 

• 

inequitable to allow an association which furnishes facilities 

solely to condominium unit owners to function outside the 

provisions of the Condominium Act. Yet that inequity, if it 

can be characterized as such, was created by the Condominium 

• 
Act itself. If, therefore, corrective measures are necessary 

(and we believe they are not), they must come from the 

• 

legislature and not by way of legislation from the jUdiciary. 

In fact, the 1984 Legislature specifically authorized the 

impaneling of a study commission to determine whether regulation 

* The Third District specifically declined to answer 
this question. Siegel, 453 So.2d at 416 n.4 (App. G).

• 
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• 
of homeowners associations is appropriate and, if so, to 

propose the form of regulation. Chapter 84-368, §26, Laws of 

Fla. (App. R). Clearly, it is outside the province of the 

Court to impose such regulations without legislative authority. 

•� 

•� 

• 

• 

• 

• 

• 
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• 
IV 

THE THIRD DISTRICT'S DECISION IS INCONSISTENT 
WITH THE CONDOMINIUM ACT 

Although the Condominium Act permits a single association 

to administer more than one condominium, (§7l8.lll(1)), it does 

• not permit more than one association to operate a single 

condominium. Section 718.111(1) provides in part: 

• The operation of the condominium shall be by 
the association, which must be a corporation 
for profit or a corporation not for profit. 
(emphasis added) 

• 

Section 718.111(2) empowers "the [condominium] association 

[to] institute, maintain, settle, or appeal actions or hearings 

in its name on behalf of all unit owners;" §7l8.lll(5) grants 

"the [condominium] association ••• [an] irrevocable right to 

access to each unit .•• for the maintenance, repair, or 

replacement of any common elements or for making emergency 

•� repairs necessary to prevent damage to the common elements or� 

•� 

to another unit or units;" §7l8.lll(6) gives "The [condominium]� 

association • • • the power to make and collect assessments and� 

to lease, maintain, repair, and replace the common elements;"� 

§7l8.lll(8) grants "the [condominium] association. •• the 

power • • • to purchase units in the condominium • • .,." 

• §718.l18(lO) enables "the [condominium] association" to modify 

or move any easement for ingress and egress;" and §7l8.ll3 

provides that "maintenance of the common elements is the 

• 
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•� 
responsibility of the [condominium] association" (emphasis 

• added in all cases). These are the obligations and 

• 

responsibilities of the individual condominium associations, 

not of HOMEOWNERS' ASSOCIATION. 

The Third District's opinion raises confusion as to which 

• 

association should administer which property. If the Common 

Properties are condominium property, they must be part of a 

condominium, but what condominium? Not Tower 2 because it is 

administered by its own association and a condominum may have 

only one association. If the Common Properties are the 

• condominium property of a HOMEOWNERS' ASSOCIATION's 

condominium, what are the units of that condominium? A 

condominium must have common elements and units. §718.103(9), 

• All the units at Quayside, however, are part of the already 

• 

existing condominiums. Consequently, there is no possible 

configuration that is consistent with both the Third District's 

opinion and the Condominium Act. 

• 

The Developer's intent in creating the Quayside regime was 

to confine HOMEOWNERS' ASSOCIATION's activities to the Common 

Properties and the condominium association of Tower 2 to the 

Tower 2 property. But the Third District has ruled that the 

Developer's intent is irrelevant and has applied its own 

• standards. These standards do not fit within the framework of 

the Condominium Act. 

• 
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• 
v 

THE THIRD DISTRICT APPLIED AN IMPROPER 
STANDARD OF REVIEW IN REVERSING THE 
DETERMINATION OF THE DIVISION 

Section 718.501 of the Condominium Act empowers the

• DIVISION: "to enforce and ensure compliance with the provisions 

of this chapter [Condomimium Act] •• " It is a well 

accepted principal of administrative review that an agency's

• determinations regarding the statute it is charged with 

enforcing are entitled to great weight and are not to be 

overturned unless clearly erroneous. State ex reI. Biscayne 

Kennel Club v. Board of Business Regulation, 276 So.2d 823 

(Fla. 1973): Ft. Pierce Utilities Authority v. Florida Public 

Service Commission, 388 So.2d 1031 (Fla. 1980).

• This Court recently, in Pan American World Airways v. 

Florida Public Service Commission, 427 So.2d 716 (Fla. 1983), 

stated:

• 
We have long recognized that the 
administrative construction of a statute by 
an agency or body responsible for the 
statute's administration is entitled to

• great weight and should not be overturned 
unless clearly erroneous. Id. at 719. 

In reviewing the DIVISION's determination herein, the Third 

• District noted: 

• 
-19­
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• 
Concededly we are exploring an area where 
the law is in early stages of development

• and without clearly defined landmarks. 453 
So.2d at 416 (App. G) 

Yet, despite what it considered the murky state of the law, the 

• Third District seems to have afforded little deference to the 

determination of the agency charged with the enforcement of the 

• 
Condominium Act. Nowhere in 

DIVISION's determination was 

substituted its jUdgment for 

• 

• 

• 

• 

• 

• 

its opinion did it find that the 

clearly erroneous. It has simply 

the judgment of the DIVISION. 

-20­
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•� 
VI 

• THERE IS NO AUTHORITY FOR AN AWARD OF 
~ ATTORNEYS' FEES AGAINST ASSOCIATION 

SIEGEL requested the Third District to award him attorneys' 

•� fees against HOMEOWNERS' ASSOCIATION pursuant to §§718.303(1)� 

and 718.305(5). (App. S). The Third District, without 

specifying which of these statutes it was relying on, granted 

• SIEGEL's request and awarded him $1,500 in attorneys fees 

against HOMEOWNERS' ASSOCIATION (App. H). 

Section 718.303(1) provides: 

• 

• Each unit owner and each association 
shall be governed by, and shall comply with 
the provisions of, this chapter, the 
declaration, the documents creating the 
association, and the association bylaws. 
Actions for damages or for injunctive 
relief, or both, for failure to comply with 
these provisions may be brought by the 
association or by a unit owner . . . The 
prevailing party is entitled to recover 
reasonable attorneys' fees. . .• (emphasis

•� added).� 

Thus, Section 718.303(1) only permits the award of attorneys' 

fees in actions brought "for damages or for injunctive relief,

• or both." The instant case involved neither an action for 

damages nor injunctive relief but rather a request to an 

administrative agency to make a ruling and an appeal from that

• rUling. Since attorneys' fee statutes are in derogation of the 

common law, they must be strictly construed. Sunbeam 

• 
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•� 
Enterprises, Inc. v. Upthegrove, 316 So.2d 34 (Fla. 1975); 

• Great American Indemnity Corp. v. Williams, 85 So.2d 619 (Fla. 
~ 

1956). Any attempt by The Third District to broaden the scope 

of this section was improper. 

• SIEGEL also sought attorneys' fees under Section 

718.302(5). That section provides: 

In any such action brought to compel 
compliance with the provisions of Section 
718.301 [relating to election of unit owner 
directors and transfer of control of the 
condominium association], the prevailing 
party shall be entitled to recover 
reasonable attorneys fees.

• 
The word "action" connotes a legal proceeding initiated in 

a court of competent jurisdiction. In State Road Department v. 

• Crill, 128 So. 412 (Fla. 1930), this Court stated: 

In any legal sense "case", "cause", "action" 
and "suit" are convertible terms, each 
meaning a proceeding in a court.

• 
See also Bethesda Radiology Associates v. Yaffee, 437 So.2d 189 

(Fla. 4th DCA 1983) (an administrative proceeding is not an 

• action). In this case the DIVISION noted in its declaratory 

statement: 

The DIVISION • . . received a Petition for

• Declaratory Statement from HERMAN E. SIEGEL 
on behalf of himself and other unit owners. 
• . • The Petition seeks the Division's 
opinion as to the applicability of Chapter 
718, Florida statutes•.•• (App. F, p.l) 

•� 

•� 
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• 
This case involves in essence a request for an agency to issue 

an advisory opinion. HOMEOWNERS' ASSOCIATION was not named by 

SIEGEL as a party to the preceding. It was only upon 

DIVISION'S notice to HOMEOWNERS' ASSOCIATION that it may submit 

• a response that HOMEOWNERS' ASSOCIATION became involved. No 

direct relief was sought by SIEGEL against HOMEOWNERS'
• 

• 
ASSOCIATION. If SIEGEL has been successful in his quest for a 

favorable declaratory statement from the DIVISION, he would 

have not have "compelled compliance" with S718.301 but merely 

obtained a statement of what the DIVISION believed to be the 

•� applicable law. If HOMEOWNERS' ASSOCIATION had ignored the� 

•� 

DIVISION'S determination that it was a condominium association,� 

a sUbsequent action could have been brought against HOMEOWNERS'� 

ASSOCIATION "to compel compliance" and in that suit the� 

provisions of S718.302(5) would be applicable. Hence, this 

proceeding failed to satisfy the requirements of Section 

• 718.302(5) on two counts: it was not an "action" and did not 

seek "to compel compliance" with S718.301. To the extent that 

there is any ambiguity on the application of S7l8.302(5), this 

• section must be strictly construed against any award of 

• 

attorneys fees. See Leisureville at 474. 

CONCLUSION 

Based upon the foregoing argument, policies and authority 

it is respectfully submitted that the opinion of the District 

•� 

•� 
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Court of Appeal of Florida, Third District, should be reversed. 
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