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We reject respondents' argument that

the present case is substantially

different from Williams and Volusia

County so as to render those decisions
inapp%icable. We further reject the

cases respondents cite as controlling.

Their reliance on Daytona Beach Racing

& Recreational Facilities District v.

Paul, 179 So.2d 349 (Fla. 1965), and

Dade County v. Pan American World Airways

is misplaced in Tight of our decision in
Volusia County v. Daytona Beach Racing &
Recreational Facilities District, wherein

we expressly overruled Daytona Beach Racing
& Recreational District v. Paul and also
noted that the statutory provision considered
in Dade County v. Pan American World Airways
had been superseded. Hillsborough County
Aviation Authority v. Walden is inapplicable
for the same reason.

Furthermore, the rationale expressed in the
decision of the Second District in Hertz
Corporation v. Walden and approved by this
Court in Walden v. Hertz Corporation. is
inconsistent with our subsequent decisions

in Williams v. Jones and Volusia County v.
Daytona Beach Racing & Recreational Facilities
District, and this rationale has been impliedly
over-ruled by these subsequent decisions. We
hereby expressly recede from our prior decision
in Walden v. Hertz Corporation to the extent that
it is Inconsistent with our present decision.

Applying the '"function by utilization"
test of Williams v. Jones, we hold that
the district and the trial judge erred
in holding that the leasehold interests
of Hosts, Dobbs, and Bonanni were not
taxable. It is undisputed that these
leaseholds are being utilized for
commercial, profit-making purposes,

and for this reason they have a "govern-
mental proprietary’ function. Having
such a function, they are taxable. The
First District Court of Appeal in St.
John's Associates v. Mallard, 366 So.2d 34
(Fla. 1st DCA 1978), reached a similar
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result in denying an exemption from
taxation claimed by a leaseholder
of the Jacksonville Port Authority.
The rationale of the First District
in that case is consistent with our
holding in this case. . . . (e.s.)

Thus, in the Walden case this Court once again
expressly noted that the taxpayers' reliance on the case of

Dade County v. Pan American World Airways was misplaced in

light of the subsequent decisions of this Court. Also, in

Walden this Court made it clear that the ''governmental-

1"

governmental' and ''governmental-proprietary' test enunciated

in Williams v. Jones, supra, was also applicable in a

factual situation involving private lessees at a large
public airport built and owned by a governmental authority.

The PAAB argues in its brief on page 26 that the
appellate courts of Florida have not rendered any leasehold
tax exemption cases involving lessees performing an
"aeronautical (or directly related) function' since the Pan
American case was decided. This assertion, however
well-intended, is erroneous.

In the case of Hudson v. Brown, supra, the First

District Court of Appeal affirmed a summary final judgment
of the trial court holding that the appellant's leasehold
interests at Tallahassee Municipal Airport were subject to
ad valorem taxation, expressly relying on the case of St.

John's Associates v. Mallard, supra. The leasehold
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interests of the appellant Hudson were utilized in part for
the maintenance and repair and servicing of aircraft at the
Tallahassee Municipal Airport. Also, a portion of the
leased property was subleased to another private corporation
for profit for the operation of aircraft chartering and
flying instruction services.

At pages 120-122 of the record on appeal are true and
correct copies of the affidavit of appellant Hudson as to
the aircraft related activities performed by the appellant
on the leasehold interests and a certificate from the Leon
County Clerk showing that the final judgment and affidavit
were part of the record on appeal before the First District
in the Hudson case.

The summary final judgment challenged in this
proceeding also cites the latest known judicial decision in
Florida relating to the ad valorem taxation of leasehold
interests of private lessees at public airport facilities,

Delta Airlines, Inc. v. Mallard, Case No. 78-14173-CA (Duval

County Circuit Court 1981) (App. 11-13). In the Delta

Airlines, Inc., case, the Duval County Circuit Court in

holding that the leasehold interests of Delta Airlines at
the Jacksonville International Airport were subject to ad
valorem tax for the year 1978 made a specific ruling that

"the utilization of said leasehold interests by the

plaintiff for the purpose of providing air transportation
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to passengers and personal property for a charge is

'proprietary' in nature and constitutes a

'governmental-proprietary' function as opposed to a

'governmental-governmental function' and therefore, the

plaintiff is not entitled to the exemption provided under

§196.199(2), F.s. (1977)." (e.s.) (App. 11-13).
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POINT IV
THE DISTRICT COURT DECISION IS NOT
IN ERROR BECAUSE THE INDIVIDUAL TAX-
PAYERS OWNING THE LEASEHOLD INTERESTS

IN GOVERNMENTAL PROPERTY WERE NOT MADE
PARTIES TO THE ACTION.

Point IV of the brief of the Adjustment Board basically
reargues the contention that all of the taxpayers owning the
subject private leasehold interests in governmental property
are indispenable party defendants in this case. The DOR
submits that this is essentially the argument raised in
Point II of the Property Appraiser's brief, which the
Adjustment Board adopted by reference in its brief. Since
the DOR has responded in detail to this contention in its
answer to Point II of the Property Appraiser's brief, the
DOR hereby adopts as its answer to Point IV of the
Adjustment Board's brief, the argument set forth under Point

IT.
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POINT V

THE DISTRICT COURT CORRECTLY
AFFIRMED THAT PORTION OF THE TRIAL
COURT'S JUDGMENT ORDERING THE
PROPERTY APPRAISER TO PREPARE A
1979 SUPPLEMENTAL ROLL.

The Adjustment Board cites an overwhelming number of
cases under Point V of its argument purporting to support
its position that the trial court's mandate to the Property
Appraiser to place the subject leasehold interests on a
supplemental 1979 real property assessment roll is a
"violation of the backassessment statute (§193.092)." The
DOR notes that this is another issue not raised by the
Appraiser in his brief to this Court.

The Department of Revenue respectfully submits that
none of these cases cited by the Adjustment Board's brief
are controlling. The question presented here is not whether
a property appraiser has the statutory authority to
voluntarily back-assess property pursuant to §193.092, F.S.,
but is the more basic issue of whether the courts of this
state have the legal authority to fashion a judicial remedy
when it has been determined that certain actions were

without legal authority.

In the case of Havill v. Gurley, 382 So.2d 109 (Fla 5

DCA 1980), the trial judge renderd a judgment in favor of a

taxpayer who brought an action to contest the assessment of
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ad valorem tangible personal property and inventory taxes
for the years 1977-1978. 1In 1980, the First District Court
reversed the lower court's judgment and, on page 113 of the
Havill opinion, remanded the case to the trial court with
specific directions ''for the trial court to determine the
proper tax assessment value."

In the case of Simpson v. Merrill, 234 So.2d 350 (Fla.

1970), the taxpayers filed a suit contesting the 1966-1967
ad valorem tax assessments on certain parcels of land. The
taxpayers appealed the trial court's final judgment to the
First District Court of Appeal, which court subsequently
reversed the judgment of the trial court. In April 1970 (a
period of almost 4 years after the 1966 assessment in
question), this Court affirmed the decision of the First
District and ordered that the case be remanded for a new
trial to determine the fair market value of parcel 2, the
principal part of the property.

As previously noted in the DOR's brief, this is a case
where the Property Appraiser refused to go along with the
DOR's request to file an action challenging the decisions of
the Adjustment Board granting total exemptions to the
for-profit corporate lessees in governmental property.
Thus, the DOR was faced with the choice of allowing what it
felt to be substantial violations of the law to go
unchallenged or, in effect, to step into the shoes of the
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Property Appraiser and file an action that should have been
brought by the Property Appraiser under current
§194.036(1)(c). The referenced portion of this statute
provides, in essence, that if the DOR makes a probable cause

determination that there exists a continuous wviolation of
the law by the Property Appraisal Adjustment Board in its

decisions, then the Appraiser may bring suit to enjoin such

future violations and 'to restore the tax roll to its just

value in such amount as determined by judicial proceeding.

M o(e.s.)

In the case of Higgs v. Property Appraisal Adjustment

Adjustment Board of Monroe County, 411 So.2d 307 (Fla. 3 DCA

1982), the Monroe County Property Appraiser filed suit
against the Property Appraisal Adjustment Board alleging
consistent violations of the law with certain decisions of
the Property Appraisal Adjustment Board. This Court held
in the Higgs case that there were certain deficiencies in
the Adjustment Board's written decisions and reversed the
judgment of the trial court and remanded the case with
directions to grant appropriate relief to the Appraiser.
In all the above-cited cases, the appellate courts of

this state have recognized the inherent power of the courts
to fashion appropriate judicial relief by compelling changes
in tax assessments even many years after the assessments
were originally made where a judicial determination has been
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made that the actions of the taxing officials were illegal.
If the Adjustment Board's contention was adopted that the
courts do not have the power to order that a category of
property be placed on the assessment rolls after the final
disposition of lengthy judicial proceedings in the trial and
appellate court levels, then all an adjustment board would
have to do to prevail in any action brought by a property
appraiser or by the DOR would be to appeal any adverse trial
court judgment to the district court and [if it lost there]
to seek review by this Court. This process would, in almost
every case, take several years for a final resolution.
Certainly, no taxing officials should be allowed to

rely merely upon the passage of time of pending litigation
as a basis for not being subject to judicial sanctions.
Furthermore, under the provisions of §195.092(4) (a) the
courts are vested with express statutory authority to:

(a) Enter such orders as are necessary

to ensure that assessments shall be

uniform, equitable, at just value and
otherwise in compliance with law. (e.s.)
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POINT VI

THE FOR-PROFIT CORPORATE LEASEHOLDERS
IN GOVERNMENTAL PROPERTY ARE NOT
EXEMPT UNDER §125.019, FLORIDA STATUTES.

The Adjustment Board argues in Point VI of its brief
that the subject for-profit corporate leaseholders in
governmental property are exempt under §125.091, F.S. The
DOR reiterates that the portion of the trial court's order
ruling that each of the individual leasehold interests were
not entitled to exemption from taxation was expressly
vacated by the decision of the District Court. However,
the DOR feels constrained to answer Point VI even though
this is another issue not raised by the Property Appraiser
in his brief.

The DOR respectfully submits that the Adjustment
Board's reliance on §125.019, F.S., dealing with projects
financed by the sale of revenue bonds is misplaced in that
the subsequently enacted provisions of §§196.001(2) and
196.199, F.S., represent the latest, more specific
expression of the will of the Florida Legislature as to the
requirements for taxation and exemption of leasehold
interests held by private lessees in property owned by
governmental units.

The provisions of §196.001(2) providing for taxation of
leasehold interests in governmental property and §196.199
dealing with the requirements for exemption of property
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owned by a governmental unit but used by non-governmental
lessees were created by Ch. 71-133, Laws of Fla. (1971),
which Act became effective December 31, 1971. The
provisions of §125.019 relied upon by the Taxing Authorities
were initially enacted as a part of the old Port Authority
Act of 1945 and remained intact until re-enacted as part of
Ch. 71-249, Laws of Fla., which became effective July 1,
1971. Section 159.15, F.S., also cited in the Taxing
Authorities’' brief was enacted in 1967 pursuant to the
passage of Ch. 67-550, Laws of Fla.

There are no specific references in either §125.019 or
§159.15 to leasehold interests of private lessees being
expressly included within the scope of this statutory
exemption from taxation. Also, it is undisputed that the
comprehensive provisions of §196.199 detailing the specific
requirements for exemption from taxation of private
leasehold interests in governmental property were enacted
subsequent to the passage of §§125.019 and 159.15, F.S. It
is an established rule of statutory construction in this
state that it is the duty of the courts to attempt to
harmonize provisions of different legislative acts in order
to provide both full reach, but when conflict and policy
makes that impossible, to give effect to the latest, more

specific expression of the legislative will. Marston v.

Gainesville Sun Publishing Co., Inc., 341 So.2d 783 (Fla. 1

DCA 1976).
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The DOR would also note that the Adjustment Board's
contention that the leasehold interests of for-profit
corporations in governmental projects financed under the
provisions of §125.011-125.021 are exempt from taxation
pursuant to §125.019 creates a direct constitutional
conflict with the provisions of Art. VII, §10(c), Fla.
Const. (1968). This constitutional provision authorizes the
issuance and sale of revenue bonds by local governing bodies
to finance the construction of airport facilities. The
provisions of said Art. VII, §10(c) read in pertinent part
as follows:

. .If any project so financed or
any part thereof, 1s occupied or
operated by any private corporation,
association, partnership or person
pursuant to contract or lease with
the issuing body, the property
interest created by such contract
or lease shall be subject to tax-
ation to the same extent as other
privately owned property. (e.s.)

An argument similar to that asserted by the PAAB here

was raised by a lessee holding a leasehold interest at the

Jacksonville International Airport in the case of Mallard v.

Tele-Trip Co., supra. In the Mallard case, the lessee

contended that it was exempt from ad valorem tax based on
§624.520(1), F.S. (1971), notwithstanding the provisions of
§§196.001(2) and 196.199, F.S. The trial court entered a
summary judgment in favor of the lessee. The First District
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Court reversed the judgment of the trial court and quoted

from this Court's decision in the Walden case on page 971 of

1)
.

the Mallard opinion . that the only exemption to

§196.001(2), F.S.,[providing that leasehold interests in

property of governmental units shall be subject to taxation

unless expressly exempt,] is specified in §196.199(2),

F.S. . . . (e.s.)
The portion of this Court's opinion in Walden cited in

the Tele-Trip Co. case reads in pertinent part as follows at

375 So.2d 285:

We conclude that our decision in
Williams is controlling in that the
Teasehold interests of Hosts, Dobbs
and Bonanni are properly subject to
ad valorem taxation.

We reach this conclusion as a result
of the following analysis. Section
196.001 provides:

(1) Property subject to taxation.--
Unless expressly exempted from
taxation, the following property
shall be subject to taxation in

the manner provided by law:

(1) All real and personal property
in this state and all personal
property belonging to persons
residing in this state; and

(2) All leasehold interests in
property of the United States, of
the state, or any political sub-
division, municipality, agency,
authority, or other public body
corporate of the state.

This statute evidences the legislative

intent that, unless expressly exempted,

the holders of leases of publicly-owned
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land shall bear the same tax burden as

private property owners who devote their
land to the same uses. The only exemption
granted is that allowed by 3196.199(2). . .

(e.s.)
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CONCLUSION

The DOR submits that the briefs filed before this Court
by the Taxing Authorities totally fail to establish that the
decision of the District Court "expressly and directly
conflicts" with the decision of another district court or
a decision of this Court on the same question of law.

Furthermore, the Adjustment Board's lack of legal
authority to make 'across-the-board" adjustments affecting
classes or categories of property, and the corresponding
statutory power and duty of the DOR to utilize the courts to
ensure that such actions are corrected have been recognized
in prior decisions of this Court.

The DOR respectfully submits that the petitions of the
Taxing Authorities for discretionary review of the District
Court decision should be denied.

Respectfully submitted,
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